A debtor hav-
ing difponed
his eflate in
truft, for pay-
ment of his
creditors, it
was. found,
that the truf-
tee muft
make pay-
ment legitimo
modp, and
not to thofe
who.had
done no dili-.
gence, in pre-
Judice of the
diligence of
othgrs.

1196 BANERUPT,

DIVISION IV

Dfooﬁtxon by a Bankrupt in favour of his whoie
| Creditors.

1669. Fuly 24. CRAWFORD @gainst ANDERSON.

Joux Furmine having made a difpofition of his lands to William Anderfon:
Provoft of Glafgow ; fome time thereafter Williany grants.a hack-bond, declaring
the difpofition was upon truft, to the behoof of Fleming’s Greditars.’ Aldxander
Young being one of the creditors, ufes inhibition: and.: horning againft: Fleming,
and is thereupon publicly infeft ;* after which. Williamy: Anderfon makes payment
to the other of the creditars; the faid Alexander. Young, and Crawford his fpoufe,
énsist - for majls and duties of the .apprifed lands.—Anderfon excepss: upon his
pripr infeftment. from. Fleming, the. common author; vipen: the faid: diffiofition.
—Grawford replies upon the back-bond, that the faid infeftment is in troft to. the
behoof: of: Fleming.—Anderfon duplkes, That. it is.a qualified trugt to the behoof
of Anderfon himfelf, in fo far as any debt was. dye to him,  and:next, to the be-
hoof of Fleming’s creditors ; and condefeends and, infkrudts that he has made. pay-
ment to feveral of thefe cre.dxtom fo. that. payment. made- bx bim donae fide muft
give him right to the truft pro tanto, and any inhibition or infeftment at Young’s
inftance, was only againft Fleming, and not againft. Anderfon, againft whom
there was.never.any. action.—It was answered, "Fhat. the truft being for payment
of Fleming’s creditors, cannot be interpreted: at the option of Anderfon,;, which.
would be-a moft fraudulent conveyauce to exclude the more timeous diligence of
Flemmg s other credltots 5 but it muft be underftood. to. pay the creditors legitimo
mode; and not to make voluntary payment to thofe who had done no diligence,
and prefer them to.thofe who had done diligence; and albeit the inhibition and
public- infeftment ypon the appiifing be only againft Fleming; yet Anderfon,
who was intrufted for Fleming, might and ought to have known the fame by
fearching of the regifters, appointed for pybliation of rights ; and if he had ne-
gleGted the fame; sidi imputet, for he bemg truflee for Fleming, could. no.more, pre-
fer E Iemgng $ credltors, than, Flemmg hlmfelf could do, |
. Tnxr Lowrps repelled the defenge.and duply, and found, ‘That voluntary, payment.
made by Andeifon to Fleming’s creditors, after the- inhibition or public infeft-
ment of other creditors, did not give him. any right by his infeftment in truft, to
dxclud\_ the more timeous diligence of the other creditors.
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