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Intromitting with the Predecessor’s Writs and Evidents.

1,6?8._;,,;?uly 8. Donsar ﬁgéi{z_.rt Lestte, -

" Bare introniission with evidenits, no other deed being dsne thereon, was not

 sustained fo the effect of behavioir, “8eé No 28. p- 9676.

PYl. Dic. 9. 2. p. 16.  Durie.
. :; LR k';’i‘his_(casc rs No.15¢p: 5392, woce Hetxsiie Moveasies,

16y0.. June.28. . Eirs-of Southiside against CHARLEs 'C,\gg'g.

Ricaarn Caxse of Fordell, during his sainority, grinted 4 bond to His sister
Anna Carse in liferent, and Katharine!'Rleis Her daughtér in fe€, for the sum
of 4000 merks; which being assigned to Jimes Eleis of Southside, he did pur-
sue Charles Carse as heit to Dr'Carse his father, who whas Heir, at least behaved
himself as heir to the said Richard, ;gramter of the bond, ‘in so far as.the de-
féﬁdet’g,fdther, Dr Carse, beiitg appavert ‘heit:thale to ‘the said Richard, did
’révék—e all deeds done by him during his'minority, Which revocition was regis-
tered in the Sheriff-court books ; ‘as ‘likewise, did itifrofit with the charter-
“chest of the whole writs and evidents belonging to the said Richard of the, estate
of Fordell, whereof lie grantéd a rectipt, and did keep ‘the same for the space
of two years uatil he died. It was-allegéd by the defender, That albeit he was
heir to his father Dr Carse, yet the passive titles -libklked were not relevant to
make his father represent Richard Carse of Fordell his nephew ; 1mo, Because
his father!s being only apparent lieir-male by fevocation of his nephew’s deeds,
Wihﬁ) was minor when he granted this bond, did not behave himself as heir, un-
less he had served himself heir and intented teduction thereon, which he never
did ; 2do, His intromission with the charter-chest could not infer gestionem pro
harede, because there being an heir of line who liad tutors, and the bO'CtO"I':being
apparent,hci,r-mal_e, any intromission ke had with the charter-chest, was upon
an agreement and receipt_bearing an obligement to make forthcdming to any
who should have best right, which being granted intra annum deliberandi, and
that he might advise that the lands were provided to the ‘heirs-male, could not
infer gestionem pro harede to make him liable to the whole debt; seeing he
never made any use of the said writs, nor did serve himself Beir, nor ever had

~ any-benefit of the estate. Tue Lorps did sustain the first defence, and found

that 3 naked revecation, whereupon nothing followed, did not infer a behavi-
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\g(mr, albeit there were a brieve raieed to. serve heis, sedmg “Y¢ was never served
. mior retoured, which-dexds. were mere valumaris sod non-aetus legitimi ; but
. zthey repelled the sécond, and sustairied the Doctor’s mtromissmn with the
* “charter-chest to be a bekaviour as ‘heir, seeing it wisnot done upon an inven-
tory, and that he had never offered to deliver the same by the space of two
yeais; which interlocutor. seems very . ‘hard, seeing his intromission could not be

called vitious, being upon ‘an agréement with the. tutors of the heirs of line, -

and 'the receipt bearing @ § bbﬁd ﬁo make. forthdommg, and that he ‘never made
bem:ﬁt of the estate,
SR Foi.w v.3. p 28. Gwﬁm M. N9284 p .

* Staﬂ repottsthxs cace*

MR Rmamn Carsse of Ferdel hﬁvmg gtanted a bond ef 4000 merks to
his sister in liferent, and after her decease to her daughter, she assigns the same |
‘to }pmes Eleis her brother, who now pursues Charles Carsse as heir to Dr Carsse,
who behaved himself as heirto Mr Richard Carsse the debtor, in so far as he
mtromuted’w:th the charter chest, and gave ameipt ‘thereof to Arniston, bear-
ing, that he as heir to Mr Richard Carsse, had received his charter-chest and.
all the writs and. evidences belonging to the” house of Fordel, which charter-

~ chest he kept two. years, and died, .it being in his possession ; likeas, he raised

brieves to-serve himself heir, and subscribed a revocation of all deeds done- by
Mr Richard in -his minority, which is registrate ; the ‘defénder afleged, the
eondescendences are no ‘ways relovant, for-as to the charter chest, as he might
have pursued Arniston to prqducc it for inspection ad-deliberandum, so he might.
receive it from Arnjston vol-untanly for. that same effect, which caanot import
behaviour, “unless he had made use of some of the writs belonging to him as

_ heir; and this.being an odous universal passive title, any probable-excuse ought ‘

\to hbexate, ‘especially this Doctor, who was a Docter of Divinity, residing “in -
England, and jgaorant. of the daw of Scotland, and: whe never enjoyed the

least benefit of ‘Mr Rmhard’s estate, and the defender was content to restore
, ,the charter-chest re- mtcgra, and to instruct by the oaths of the fuends consen. -

- ters,-in his.digcharge, that there was nothing wanting, but it was in the same
case he_received it ; as for the taking out of brieves, albeit it sxgmﬁed ‘the
Daoctor’s purpose’ to have been heir, yet behaviour must intlude an act of" ims -
mixtion, or m‘edlmg with' the heritage, and animus adcunda, as having no- other
title orjntent, but as heir ; and .as for the revocation, it is a aull act, operauve
of nathing, but for reduction which was not intented, and is no mcddlmg with
the heritage. The pursacr answered, That there’ could -be no more palpable
and, ynquestionable immixtion, than by the receipt of the detuncts whole writs
‘and ‘evidences, and that without'so much as makmg an inventory thereof, to
have been subscnbed by the haver of the charter-chest and him; neither has he
‘ quahﬁed his recmpt sa as that he mxght deliberate, but bears hxm an apparen¢
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““heir, to have received ‘the same simply, likeas he detained the sanie two years;

and as to his ignorance, ignorantia juris neminem excusat, and the pursuer is in
this also favourable, that this bond is a provision granted to Mr Richard’s sisters

-and heir of line, and the Doctor, and this defender was but heir of tailzie of

a further degree. - o Co v S
Tre Logrps found the condescendénce relevant conform to the receipt .of the

tenor foresaid, and the retentfon of the charter-chest without in¥entory'solong ;

whereas it was moved amongst the Lorps, that they had often times refised
vitious intromission against any representing the intromitter, unless'sentenice or
pursuit had been against the intromitters in their own life, whether that should be
extended to behaviour as heir, where there was no pursuit against the behaviour in
his own life ; but the behaviour being so considerable and universal, with all tHc
evidents without inventory, it did/ho,t take with the Loros, neither did the'
party plead it; but the Lorps did not. find that the taking out of brieves, ‘or the.
revocation imported behayiour. - . _

\

Stair,_ v.- L p. 636, .

1682,  February. 16. / ’ _ : .
. Lawp of CoxTouN against Apam DufF of Drummore. -

Tae tutors-of an épparent heir. (whose predecessér;diéd after expiring‘ of the-
legal of an apprising against him). having intromitted with the charter-chest-
and writs,” and received from the pupil after-his majority a discharge of all

‘their actings and intromissions ;- and he having continued in possession of these

writs after he was major, he was pursued ex eo capite, as pa:.r;"ve liable for his.
predecessor’s debt. , ' ‘ )
Alleged for the defender; He could not be liable, because the writs b‘cing ap--
prised before the defunct died, they belonged not to him but to the -appriser 3
and the defender meddled witl} them only custodiee causa, without d?sposing of
any of them ; and the discharge to the tutors was general, making no mention

“of papers.

Answered for the pursuer ; Jf apparent heirs were allowed to put their hands.
amongst the defunct’s writs, they might endanger the diligence of creditors, by
abstracting and destroying evidents ; and it is now a matter of three years since
the defunct’s decease. - :

Tre Lorps sustained the said discharge, and continuation of possessiont of .
the writs, as a passive title against the defender; although formerly July Sth.
1628, Dunbarx contra Leslie, No 26. p. 9668. ; it was otherwise deeided.

. ~¥ol. Dic. v. 2. p. 29. Harcarse, (Passive Trries.) No 29, D7,



