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possession, or restrict conferm to the act betwixt debtor and creditor. The
wadsetter answered; That his sacond wadses besrifig not only & ratification of
the first wadset in all points, but g disposition of the same lands, falls not

within that clause of the said act of Parliament, which regulates only wadsets

pior to' that act; and the hew dxspomtlon makes the old wadset as extinct and
inmovate. The doritar answered, That theré being d jus quasitum, conform
fo the act, a8 to the foimer wadser, thé posterior ratification cannot derogate

therefront, or take it awdy, unless it had been expressed, and in meritis cause, -

it was alleged that the wadsetter had near the double of his annualrent.

Tare Lokos prefeired the donatar as to the surplus, more than the annualrent
of thte first wddset, and ordainéd the wadsetter to restrict.

The wadsetter furtfxe‘r alleged, That the gift was anvedated and simulate to
the tebel’s Behbof, and so dceresced  t6 the wadsetter’; which the Lorbps sus-
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taitied; and found the simuldtion probable by the oath of the ‘superior, and the |

witnesses inserted in the gxft.
S Stair, v. L. p. 620.

1670. Fanuary 25.  AnpreEw HappeN against NicoL Camreeis,

Anporew Happen having charged Nicol Campbell, upon a bond subscnhed
by him as cautionér for Samiel Meéikle goldsmith, Nicot Campbell suspends, and
faises reduction on tTus ground, ihiat e being an illiteraté man, and could not
subscribe, he was inducet to be cautioner for Samuel Meikle, but on these ex-
pres“s terms, that he should ohly be cautioner for 1200 meth, and accordingly he
gave' orders to the two notaries, to subscribe fot him as cautioner for 1200 merfcs,
the said And’féiﬁ\ilﬂadden the creditor bem,g then present dt the warrant and
subscuptlon,, and yet a far greater sum is filled up jn the bond, which he offers
to prove by the tWo Aotaries, the witnesses inserted, and the communers. The
charger answered, That he oppones his bond, being a clear liquid bond in writ,
which cannot be taken. away .by witnesses. The suspender answered, That al-
be&t ;egularly writ cannat be taken away by witnesses, yet fraud or circumven-
tion, -or the terms. of agreement and communmg in contracts, are always pro=
bable ‘By the oaths of the comminers, wiiter, and the witnesses inserted.

' THE Lorps would not receive the reason to be proved in the ordmary way
by witnesses, but ex oﬁiczo ordained the communers, notaries, and thnesses, to
be examined, that they might consider the cfearness and pregnancy of their
testimonies, whether-this writ was read to the suspender when he gave warrany
to subseribe, and what was read for the sum, and on what terms he gave war-

rant to subscribe. R ’
Fol. Dic. v. 2. p 222, Stair, v. 1. p. G6a.
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