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w7, Jupae | Lamoof Banxusoo againt Jom Gausians of Grigie,

v a qomgéﬁtiQ_ (D ‘ ; quhile
Tilliguhilly, a Elifp;}ltioli granted by Sir Robert to Giahame of Craigje, was call-
ed for to he, reduced wpan this reafon, that, it was granted by Sir Robert when,

he was a noi:iixiélis'ikndfk.r\lowmbanlirupt;_ and fled, a'ndi\;ia,'s‘ latent ; fo that by the

act. of Parliament 1621, he Gould net prefer one creditor to anpthes, being in that
condition, fox that a& annuls all difpofitions made by bankrupts, witheut a juft and
neceffary canfe; and there was no neceflity nor juftice for the bankrupt to pre-
fer ene, creditor to anol;hc;——lt was answered, Fhat unlefs there had been legal
dxh&emea; thn pnxﬁxﬁ‘r’sh'il;l’fian(;e_;« ar. that thf.é' defgnder’s' difpofition had been
withgut,a caufe anerous, thete is na ground for that ad to hinder any debtor,
though bapkrupt,. ta prefer one creditor to anothet ;. for if he had had the money,
he Vmight have paid any he pleafed ;. and the caufe is both Jjutt and neceffary, be-
caufe; hg might haxe heen compelled by law to have done the fame, and there
was nothing to hinder the creditor; but, that as he might have firft apprifed, fo
he might have- taken the firft- difpefitiem feom his debtor.

month before the difpofition.in queftion, when he was alleged to be bankrupt.
Tur Lonns found the laft allegeance: relevant, and afloilzied. from- the redye-
tion, but,did nat. decide upon. the former allegeance. |
o Fal. Pic. v. 1. p. 66, Stair, v, 1. p. 762,

e ——

Iﬁjé;; February: 3.. : HQME*@W'@‘Z"M'&“ANDREW’ Bryson,.

Barsara Home, purfues Mr Andrew Bryfon' for implement' of a- part’ of* her
ng that the lands difponed by
his father to him.after. the contrad being in prejudice-of her; a creditor, ought to

c‘z;ont»rfaét 'of marriage. with: his father, and. for declari;
be burdened’ with her debt; and-particularly. a.houfe at the Weft port,. whereof.
his father had right by apprifing..

.....

the interpofer’s creditors, are-allowed’; and it is offered to-be proven,. that the:
defender. difponed: the right of ‘apprifing:of the houfe in quettion to.John Johntton,,
for fatisfying a hond granted:by. his father as -principal, and. himfelf. as~ca;{rioner,,
which he might lawfully do; the purfuer-at that. time having ‘done no diligence, .

and he himfelf being cautioner.. It.was answered, that in this cafe the defender.

could.not prefer John Johnfton; Becaufe the bond. granted.to him by the defund,.

if it had competed:with. this purfuér, albeit prior in diligence, yet fhe would have

been preferred; becaufe it was granted iz lecto, which was very. well known to the
defender, having fubfcribed the bond with. his father three or four days before his

;gﬁlbng the Vc_r"_edito‘rs' of umquhile “Sir Rc;bert Douglas of -

2do, 'I'he purfuer’s.
debt was for a bargain of victua] fold and delivered to the common debtor,- but a.

It was alleged for. the,d'efender,, that albeit his.
difpofition had:been without'a caufe onerous ; yet.by the.ac of Parliament 1621,
Whéreilpﬂn'fhe purfuer. founds, all fums paid.by. confident or interpofed-Imrﬁmsj to

Nbo 3.
A difpofition
granged by a.’
notour bank.
rupt was not
reduced upon
the aét 1621,
at the in-
ftance of the
other credi-
tors, who had
done no dili.
gence ; the
difpofition
being in f{3-
tisfaétion of a
bargain of
victual, fold
and delivered
to the bank-
rupt about a
month before
the difpofi-
tion.

No 4..
A confident’
perfon being
purfued upon
the aét 1621, .
by an oner-
ous creditor,
whofe debt
was prior to
the difpofi-
tion granted .
to the-confi-
dent perfon ;.
it wasnot -
found
a good de.-
fence, that.
the difpofiv
tion. was ap-
plied to fatis.
fy a debt of
the bank~
rupt’s ; the
bond.for the
debt being
granted % -
lectoy which -



No 4.
was known to
the defender,
and’ thereforg
prefumed
gratuitous,

No 3.
Found, that
a party hold-
g an aflig-
nation beat-
ing to be for
caufes oner-
ous, was
bound to ex-
plain the
caufe parti-
cularly, that
it might be
known whe-
ther it was
adequate.
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death and fo he could not prefer fuch a debt, which he knew was invalid, to the
the purfuer’s contra of marriage, whereof he could not be i ignorant;. the being
then his father’s wife, and he in the family ; for defunds on death-bed can nei-
ther prejudge their heirs, nor ereditors who may come in place of the heir by .
diligence. It was replied, That there is here no reduction ex capzte lecti, and the
defender being cautioner for his father, he might juftly fatisfy the debt out of the,'
right difponed to him by his father, albeit his father fubfcribed in lecto. .

Tue Lorps found, that the defender could not prefer this bond fubfcribed by
the father #n lecto, to an anterior crediter of the father’s ; -and the defendet’s oath
of calumny being taken, whether he had reafon to deny that his father was 7
letts, when he fubfcribed this bond, and he having acknowledged the fame ; Tz
Lorps found him-liable for the fum contained in theapprifing ; but he offering
to prove, that the bond fubferibed in lecto, was for an anterior neceffary caufe,

- TrE Lorps fuperfeded extract till he fhould produce evxdences for mf’tru&mg
thereof

Fol Dic. v. 1. 3 66. - Dure, 2. 60.

——-—'—*‘ .
1681. February 1. - Trazer against MACKIE,

‘Wirriam Fyre having given an affignation to a fum ‘of ‘56¢o ‘merks, ‘due to
him by Inchbrakie, firft to George Mackie, and thereafterto Frazer of ‘Balbedie;
it was alleged for Frazer, that’ albeit Mackie’s aﬂignatxon was prior, yet it was
without a caufe onerous by a bankrupt, in defraud of him and others the bank-
rupt’s creditors, for whofe ufe he had ebtained aflignation ; which being found
relevant, Mackie deponed that the afligndtion was for- caufes onerouts ; but refufed
to depone what the caufe was, or whether it.was equlvdlent, and . alleged that
his affignation dees bear caufes onerous-as well as Frazer’s; and it being referred
to his eath, that it was w ithout a caufe onerous ; and not n thefe terms, * that it
was without an eguzvalcnt caufe onerous,” he was obhg)ed to depone no further
than to deny the allegeance referred to his oath.—It was answered, That the rea-
fon of preference for Frazer being, that the cedent was bankrupt and “had no
.other ‘méans but this fum afligned to him, whereby he became wholly infolvent,
and therefore could not without a caufe onerous, and legal diligence, aﬁign the
bond to Mackie, therefore he ought to depone what was 'the caufe of the difpo-
fition particularly, that the Lords may determine, whether it was equlvalent or
whether the aﬁignatlon was fraudulent.—It was n;bhed 'Ihat this'was no way
Competent to Frazer, till he had firft’ inftructed his poﬁeuor aﬁignatmn to be for
debts prtor to Maek1e s aﬁignatxon otherwife if Mackie’s ﬂﬁlgnatlon were. in
whole or in pait glatultous it is not ﬁaudulent but prefexable to any poﬁeuol
aflignation.

Tur Lorps found, That if F razer mﬁru&ed the ‘caule of his afli gnauon to be
the common author’s debts, anterior to Mackie’s aflignation, that Mackie fhould



