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case rarely contingent and oft times not known to the King's officers; and
though it were, their negligence prejudges not the King by an express act of
Parliament ; neither is that a custom which people use to do, but customs here
are only such as are judicial by the King’s ministers of justice, whereanent
Skene expressly saith, that this is praxis forensis; and, albeit the decisions ad-
duced by him be not at large, yet the circumstances of fraud here are so preg-
nant, that they cannot be thought to have been more pregnant in any other
case where there was no proclamation, and where the defunct was not only in
lects, but was moribundus, physicians having so declared, the common reputaiion
being that he would not live, and dying de facto within a few days after, and
there being no singularity in the match nor any pressing necessity of the mar-
riage for any other effect;

- Tue Lorbs found the libel and reply relevant, viz. that the marriage was
done when the predecessor’s father was moribundus and done without proclama-
tion; and that he died within eight days after, there being nothing alleged to
takc off the presumption of fraud upon these circumstances. See ArPPENDIX.

Fyl. Dic. v. 1. p. 570. Stair, v. 1. p. 440,
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1672. Fune 26. EarL of QUEENSRERRY 4gainst Duke of BucCLEUCH

FarL of @EENSBERRV pursues Scot of Chamberlain Newtoun, for the avail
of his marriage, in respect he holds the lands of La'rhope ward of the Earl
Compearance is made for the Duke and Duchess of Buccleuch, who craved pre-
ference, because the defender had right to the lands of Chamberlain Newtoun
ward, and that by a progress from Turnbull of Chamberlain Newtoun, his au-
thor, whose infeftment ward, granted by the Earl of Bothwell, in anno 1528,
was produced ; and the original right of Lairhope, granted by Queensberry’s
predecessors, was only in anno 1571. It was asswered for Queensberry, That
the said infeftment granted to Turnbull was not standing, and continued to this
defender, whereby Buccleuch coming in the place of Bothwell, could have
right to the marriage as the more ancient superior, because Bothwell being for-
feited, and Turnbull’s right uncenfirmed by the King, it became void and ex-
tinct, as effectually as if Turnbull had resigned ad perpetuam remanentiam ; and
the first standing right by which this defender possesses Chamberlain Newtoun,
is an original right granted by the Earl of Buccleuch, which is much later than.
the original infeftment granted by Queensberry’s predecessors, which stands
now in the person of the defender. It was replied for Buccleuch, That the for-

feiture of the Earl of Bothwell did not extinguish Turnbull’s infeftment in the

same manner as a resignation ad remanentiam, because the forfeiture gave only
a power to the King to annul the sub-vassal’s right, not being confirmed by the

delinquence and forfeiture of his superior; yetit did not necessarily require a.

new infeftment by the King to the sub-vassal, but his passing from the forfei.-
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ture in any way was sufficient; yea if the sub-vassal had possessed till prescrip-
tion, his old infeftment would be a sefficient title for prescription, and would be
validated by possession.  Za est, The King never excluded the sub-vassal by the
ferfeiture, but, on the contrary, gave him a charter, now produced, of the same
Jands, bearing, that they did belong to him before the forfeiture, and were in
the King’s hands, by reascn of the forfeiture of Bothwell, which charter is in
effect a restitution or confirmation. It was amsrwered, That the defender hath
not rested upon his old right and prescription, for there is no progress shown to
the old right ; but there is not only produced the charter by the King unon the
forfeiture, but a posterior original right granted by Buccleuch. 245, The char-
ter granted by the King is neither a restitution nor confirmation, but is a new
original charter, bearing expressly to be granted by reason of the forfeiture, and
bearing reddendo servitia debita et consueta nobis ante forisfucturam; so that by
this charter, the King, as proprictor, did assume the sub-vassal in place of Both-
well, not for the services due by the sub-vussal to Bothwell, but for the services
due to the King, which was only by Bothwell, and not by the sub-vassal, who
was not the King’s tcnant, neither was there any sasine or progress of right
from the King’s charter, but only upon Buccleuch’s charter.

Tuag Lorps preferred Queensberry to the-aveil of the marriage, as being the
more ancient superior.

Fol. Dic. v. 1. p. 569. Stair, v. 2. p. 9o.

* ¥ Cosford reports this case :

ScorT of Chamberlainnewton, being vassal both to the Duke of Bucecleuchand
the Earl of Queensberry, in ward lands; after the decease of his father, the Earl of
Queensberry, did pursue for the avail of the marriage, as being the elder superior,
wherein compearance was made for the Duke and Duchess of Buccleuch, who a/-
leged, That they ought to be preferred, because they came in the place of the Earl
of Bothwell, who was forfeited by a charter from the King, who was superior of the
said lards of Chamberlainnewton, before ever the heritors thereof were vassalsto the
Earl of Queensberry’s predecessors; likeas thesaid Scottof Chamberlzinnewton had
become vassal to the King, by a charter under the great seal, disponing the said
lands to him, to be held ward immediately of the King, which did seclude the
Earl of Queensberry from any pretence to the marriage. It was replied for the
Earl, That he ought to be preferred notwithstanding, because by the forfeiture
of the Earl of Bothwell, who was immediate vassal to the King, the sub-vas-
sal’s right became altogether extincet ; for, by all who write upon the feudal law,
delictum est modus aperiendi foudum as eflectual as a resignation of the property
ad remanentiam in the superior’s hand, these being pares termini in jure to make
faus null alienando vel delinquendo.  But so it 1s, that the Earl of Bothwell be-
ing forfeited, the sub-vassal, who was never confirmed by the King, his right
became extinguished, and was consolidated with the superiority, and any new
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right granted by the Duke of Buccleuch, to whom Chamberlainnewton became
‘vassal, must be looked upon-as a new right, and consequently being long pos-
terior to the right of his lands held of the Earl of Queensberry, he ought to be
preferred as antiguior deminus. 'THe Lorps having cousidered this case, as be-
ing in apicibus juris, did find, that if, after the forfeiture of Bothwell, the King
had granted a confirmation of the sub-vassal’s right, that law presumes it had
been confirmatio juris antigui ; and so he being in that same case, as if he had
held of the Farl of Bothwell before his forfeiture, the Duke of Buccleuch, who
got the superiority, had been preferred ; or, if Ghamberlainnewton had remain-
ed immediate vassal to the King, by his new charter, the King or his donatar
could only have had right to the marriage ; but the Duke of Buccleuch, a stran-
ger, to whom the superiority was disponed, having got a resignation from Cham-
berlainnewton, after he was immediate vassal to the King, and he having accept-
ed of a new charter from the Duke of Buccleuch, to be his vassal, the Lorps
did prefer the Earl of Queensberry, as antiquior dominus, the competition being
‘betwixt two subjects, of whom a vassal holds several lands-ward, in which case
the more ancient is-always preferred.

Gmy‘brc{, MS. No 494. p. 262.
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1672, Fune 28. Earvy of EcLiNTON against LairDp of GreENoCK.

A surjrcr superIOR of ward-lands in Scotland, was found not prejudged of
‘the benefit of the marriage, though the same vassal held ward-lands of the King
‘in England or Ireland ; and in the modification of the avail of the marriage, no
-consideration was had, unless of the lands within this kingdom.

Fol. Dic. v. 1. p. 569. Gosford. Stair.

*.* This case is No 7. p. 4197%. voce Fev.
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642, July 19, EaryL of ArcyLE against The Larp of M‘Leob.

Awrcuisarp CampBeLL, as donatar by the Earl of Argyle, pursues the Laird
of M‘Leod, for the avail of his marriage, as it is taxed by his infeftments, granted
him by the Earls of Argyle. The defender alleged absolvitor, because he holds
lands ward of the King, who, by his prerogative, hath the benefit of his vassal’s
marriage, although he be not the most ancient superior. The pursuer replied,
That albeit the King’s prerogative doth always prefer him in simple wards, that
cannot be extended to taxt-wards, for the ward being taxed, becomes in the
nature of a feu ; and therefore both superiors’ wards being taxed, and the mar-
riage likewise, for a small duty, both should have the taxed duty; or if the
pursuer’s right were simple ward, the preference of the King could only import
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