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. There were also produced three contracts betwixt umquhile Lamertoan and
Kennedy, at Stirling, upon the gth of August 165r. By the last of them,
Kennedy was obliged to deliver Lamertoun the bonds for such several sums, he
obtaining the Lady Leven’s consent, of all these the writer and witniesses. were

dead, und the date proved to be:false.

-Int this process, the Lorps having eorisidéred dll the indirect amclw of the
irprobation; i respect that these writs in question were aever in the alteged
creditors’ hands ; and that there was not one witaess that did depone, that ei.
ther they remembered to have subscribed any of these writs themselves, or that
they saw cither the parties, or any other of the witnesses,’ subscribe, or any
thing communed, done, or acknowledged, by either party, contsined in the
writs; and’ that ‘the subscription of Watson, one of the witnesses in all the
bonds, was, by comparison with other- contraverse writs, about the same time,
altogether unlike his subscription, and that the word witnesses, adjoined to the
subscription. of all the witnesses, did appear to be so like, as written with ome
hand ; ' : ' S
They found sufficient ground to improve the foresaid writs; besidés many
pregnant presumptions from Kennedy's-inclination and carriage ;. which being
-extrinsic, were accounted of less value; and yet the astructions aforesaid, and
presumptions. on that part, were so strong, that several of the Lords were un-
«<lear simply to find the bonds false, but not authentic probative writs.

Fd. Dic. v. 2. p. 265. Stair, v. 1. p. 125¢

*,% See 4 case betwixt the same parties, No I74. p. 6753, voce IMPROBATION,”
——-‘l—-—-

1672. February 7. Mr Joun StewarT of Kettlestoun agmmt KirgHILL.

MR Joun StewarT of Kettlestoun having obtamcd a bond from Sir Lewis
Stewart his father for ro,coo merks principal, and for an annuity of zoco
merks yearly during Mr John’s lifetime, pursues Sir William Stewart as repre-
seating his goodsire for payment, who proponed improbation by way of ex-
.ception, and insisted first in the direct manner. There were four witnesses in
the bond, the Earl of Southesk was one, one Sands, then servitor to Mr John,
was the second, Robert Nisbet, Sir Lewis’s own servant, was the third, inserted
and not subscribing, and the fourth was designed John Carnegy, servitor to
the Earl of Southesk, who was both writer and a subscribing witness. Nisbet
being examined, denies he knew any thing of it; Sands depones that it was
his writ, but he remembers not he saw Sir Lewis Stewart subscribe, or that he
got any direction from him to subscribe; John Carnagy cannot be found ; but
there having been several that passed under that designation at that time, the
pursuer cited two of them, who denied that the subscription was theirs, or that
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thiey wete strvars.to the Earlat that time; but déponed, that, however, at that

tinte there were two that served the Edrt of that name; and the defeénder has
vy giverr in & yumber of pedirect atticles, and being heatd upor the whole
matter, he did @llgge; Thit Nighet A iinprove, that Sands ‘did not approve
of prove that he saw Blr Leivis subsofibe, and that it might be trie that the
hand-writ was hixiund thak!ferniight bdve Been put td -a- blank, and ke not
witness § for-so the. witnesl s 'Captaiti Bircl’ays falsé dxsposxtxon ‘deponied
thitit thieir sbReriptiots weré: truc} but that the Captain rolled up the writ, and
did 'niot let them"see' the subscription of the principal party, whereupon the
writ was imiptoved; and they found: falers: "And as for John Carmagy, it was
alleged, that- the deferider havmg tied so el diligence to ﬁnd Him-out, the
pursuer ought now to condescend and-irt¥Fuct thet there was such 4 man; and
there being more of that denomination, He: ought to give 4 more dxscrm'xmating
designation ; for albéit wifts prove in Scétfand till they be imptoved, yet when
the verity conied' ¥3 be questionred by improbation, if it doth not.appear that
ever there vas uch & person a4 the witness desigried, the wser of the writ must
condescend, and instruct that there was such ‘2 person ; ot if ‘thé witness have
a comutor éemgnatien sieh 4’ indweller in Ethnbui‘gh' the imptoveér camnot
be obliged to-call -thé whole members 6f a city to instrtiet that there is none
there of that &eﬁig’naﬁm but the user of theé witt must more specially desiga
till the person be ktown, or otherwise there Were ﬁd retiieid agdinst forgery 3
for; dny. parey; des}gniﬁg’and subscrtbmg for two petsons that never had a Bes
ing, there werk ﬂé’possibiltty to impiove that writ. It was anstered, Thit thé
bond i¢ sufficie®tlys. astructed, for the! Farl of Southesk being dead, he isa
proving witness'; und Sands acknowledges his subscription, neither doth it tm-
port that he remermbérs not that he saw* Sir Lewls subsctibe, for that being a
transient act, it can hfwralyfl&e femembered; mnd it is -ovdinary for mastefs to
cause theiif sepvants to' sabseribe w:tnesses to their master’s hand-writ, Which
they perfectly khow though they see thém not subscribe ; and - as for Camagy
he is designed conform to the #ct of Parliament, and’ the pursaer is obliged to
do no mote ; ‘fieither hath the defehd¥ cansed examine the other persons that
were of that hamé, which were: eondeseerrded on by the withesses examired.

- Fue Loxpy foudd that the pﬂrSuer%s ‘obliged to design no further, but that
this being a eifcumstantiate: negative] that at the time of the date-of this bond
there were no petseny who ‘Were setvitors ‘to ‘the Farl of Southesk who could
be whiter ot Withess in this bond that the sanie was such a negative as mrghﬁ
be proved, the designation not being more general, ‘and thérefore assngne'd a
term to the defender to- prove the samte by those who were servants to ‘the
Earl of Southesk at that time, and by other habile 'witnesses, and declaie*d thﬁf
they would then c@nclude the manner of p’robanon '

- 1672, Decomder 19 —»Sm GEORGE MAGKL‘NZIE as assignee to Mr Jc»hn
Stewart of Kettlestoun, ta & bond granted by Sir Lewis to Mr Johyt of 10,000
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merks, and 3000 merks yearly, during Mr John's life, pursues Sir William
Stewart, as heir to Sir Lewis Stewart, for payment; and he having proponed
improbation by. exception, the same was sustained, whereupon the defender
insisted, first upon the direct manner, and there being four witnesses in the
bond, the Earl of Southesk who is dead, Edward Nisbet, who was inserted,
but not subscribing, and deponed that he kpgw .nothing of the matter; James
Sands who deponed that he was certain that the subscriptien of him as wit-

mess was his hand-writ, but that he remembered not to see Sir Lewis subscribe

it, or that Sir Lewis desired him to subscribe it, or that Mr John desired him.
to subscribe ; the fourth witness was John Carnagy, servitor to the Earl of
Southesk ; and it having been represented to the Lerps, that there were seye.
ral persons of that designation, and that therefore the pursuer should more spe-
cially design him, ut constet de persona, . )

Tre Lorps found that this was not a designation altogether general, as if
it had been indweller in Edinburgh, and that it was a circumstantiate nega-
tive, that at the time of this bond there was none servant to the Earl of South-.
esk who was writer or witness therein. . = : v

Thereupon the defender adduced many witnesses, who proved that th’ere.\
were five or six called John Carnagy, who passed under that name, as servitor
to the Earl of Southesk, from the year 1648 till his death, -whereof some were
examined, and denied, and some were dead before the bond, and. one who was-
a messenger was living the time of the bond, but died since ; ‘and several pa-
pers under his hand was produced, that by compatison thereof it might appear -
that it could not be his writ. The defender did ‘likewise give in indirect ar-
ticles of improbation on thcse grounds, that the bond not being clearly apprév.
ed by the witnesses inserted, but the only. testimony for it being James Sands,
who, though he affirm his subscription, yet as to all the rest depones non memini,
the said deposition, by the opinion of all lawyers; is. no probation ; for the
point to be proved is, whether Sir Lewis Stewart subscribed this bond ; as to
which this witness says he remembers not, and so proves not; and the question ‘
is not whether Sands himself subscribed the bond, for that he might have
done without warrant, especially considering: that he was then. a. young boy of
sixteen years old, and was Mr John’s domestic servant ; and there is nothing
more ordinary than to desire servants to subscribe as witnesses, which they are
ready to do upon the trust. of their masters, though. they did not see the parties .
subscribe, as they may warrantably do upon the desire of the parties, whose
desiring witnesses to subscribe imports. an acknowledgment that the subscrip-
tion is theirs, though they saw it not done: And as. te Carnagy, who is men-
tioned writer and witness, the testimonies adduced do sufficiently carncel the-
faith of that subscription, at least they put the burden of probation upon the
pursuer, to condescend specially upon the writer, to produce him, or if he be
dead his hand-writ to be compared. Nisbet also denies, so-that there remains
nathing but the Earl of Southesk’s subscription, 2do, This bond was nevey
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heard of, produced, not miade use of for the space of twenty years 3 and it ap-
pears to have been writfen upon fresh paper;, and-to have- been sudled of de-
sign ; albeit it be known that-Kettlestoun’s condition requiréd to'make use of
it; and albeit ‘there were references ‘between his brother Sir James and him,

and claims given'in by them both of things controverted and clear: ; and though
both-were desired::to:give in what more claims they had, they declared they
had none : -Likeas, though this bond designs the granter Sir Lodovick Stewart
of Stratlibrock; s he néver designed himself, who. being a ‘man most provident
and careful for the standing of his family, gave never a portion to his children
without reservation-of his own liferent ; yet here he burdens himself during his
own life,-and his heirs:after him, for that which now extends ta 100,000 merks
to Mr John, who was married ‘and provided before. It was answered for the
pursuer, That all which is-adduced by the direct and indirect manner of pro-
bation, doth:no way: prove the falsity or forgery df this bond:; for forgery being:
of so great 1mportance as” inferring death and- infamy,. it- must have a cledr

probation ; ‘dnd here Sands is a clear astructing witness, who deponeth - positive.

that he-is eertain this i§ his hand;writ; :and” not' that he believes it, or thmks it
like'it § &ﬁeit‘héf'dor.h hig saymg that heiremembers not that he saw the party’
subscnbe,\ or. had warrant :from “him, nnport any thing, seeing his bemg post-
tive €hat he substribed witness to this writ, doth necessarily infer that he was
witriess ta all that was in it : And if bends and all evidents should depend up-
on the: memory of the witnesses, the whole : securities of. the kmgdom should
bécome Uncertdin j but the’ subscnptxon is of purpose introduced to supply the
me‘mbry, which when the, Wwithess sees and: acknowlengs ‘and -does -not depone
that 5 -was withetit ‘warrant; it necessari‘ly infets that itwas with: witrant ;- for
albleit non meniirii prchs ‘not where a witness subseribes not, -as Edward Nisbet

who is irisefted and ot subscrxbmg, which' certamly hath" been: by ‘the. ordi-
nary madvertance of writers; by ﬁllmg in of many witnesses, upen expectation:
of their:being ptesent and subseribing ; but if any ene be’ absent, two or three
subscribing are always esteemed sufficient, so that if there had not been two wit-
nessés. beside ‘Nisbet, his ‘#on m\é’;‘rﬁnii’wéuld -have improved ; but a subscribing
witness, owning his subscnptlon must necessarxly prove ; and as to John Car-
nagy, the pursuer is obliged to design bim no further, and it is enough for him
to say, that there might have been another John Carnagy, serv:tor to -the Earl;

neither is' it suffieient to prove that John Carnagy the messenger was not ‘writ-
er, by- companson of letters i and- though some of the witnesses mention’ John
Carnagy the butler, to be the same with John Garnagy in Forfar, who is:éxa-
mined, and hath denied, yet another mentions them as two-different persons, 5o
that the butler may yet be the man; and if the deslgnauon of witnesses, for
finding out of ‘their persons, were necessary to be so special, all securities- mxghf,

be canvelled ; for no’ 'man takes notice how the witngsses design themselves,'-

and whether the desxgnatmn be true or specidl; and as toé the ifnidirect arficles,
they are of no moment, for the true reason of keeping up this bond, was, lest

No :64.
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Sir Lewis’s heir might have changed the tailzie, whereby the land was provid-
ed to heirs-male ; and albeit he did actually change the tailzie, there was stjl}
hope of alteration, and the bond was kept up after his death, that it might not
be a mar to the marriage of Sir William, and was not brought into the refe-
rence, being a clear bond without question. It was replied for the difender,
That though these grounds severally would not be sufficient to improve, ad
vindictam publicam, yet it is sufficient here if the writ in question-be not an
authentic document and probative writ, which may be in many cases where
forgery is not proved ; especially where for twenty years time there was no~
thing heard of, nor any use made of the writ, by a party having great need of
it, and no evident impediment by minority, or absence, or the like, but a.
gsoundless pretence of the tailzie, which could have had po weight if the bend
had been shown in the father's life, and as little when the tailzie was broken,
and the lands provided to Sir James’s daughter, and the parties out of speak-
ing terms upon that account ; which was so far from an excuse that it was a.
just provocation, so that a witness subscribing, owning his sabscription, but de-
poning non memini, doth neither improve nor approve the band, for all he depones
may be true, whether Sir Lewis subscribed or nor, especially where he was a
servant to Mr John, and where the bond is astructed by nothing positive ; ner
¢an it be aleged, that ever any famous person saw it, or that Mr John made-
notice of it to his greatest confidant in his straits ;. so that all the consequence-
will be only, that writs latent for twenty years, without any probable cause, if
there be no positive witness that so much as depones that he certainly knows-
that ke never subscribed a. writ as a. witness, but upon the sight of the prin-
cipal party, or his desire, 3nd that so he subscribed this, theugh he remember-
ed not the time and place, as to which he is neither examined, nar depenes; for-
though he spys Mr, John-desired him net to subscribe, yet he might have been-
desired and moved:by some of Mr John’s relations. v

Tue Logns found the exception of unprobauoq net proved, and sustamed the:
hond.,

Fol. Dic.v. 2. p. 266, Stair, v. 2; p.. 65 & 137..

: *x* Gosford rﬁports this case ::
1672: December1g:
In an improbation pursued at Kirkhill’s instanee against Kettlestoun, and?
SuGeol:ge Mackenzie his assignee, of a.bend granted by Sir Lewis Stewart, .
his- grandfather; to his son Kettlestoun, iz auno 1652, for payment of the sum of -
;_@,dgo merks, and of an annuity of 3000 merks out of the lands of Strathbrock,
v_zh,ércin he did insist in the direct manner upon these grounds; that there were-
four witnesses inserted, whereof one, who does not subscribe, does depone, that -
he never knew any thipg of the granting of that bond, nor was witness there-
ta; and another ‘deponed, that it was his true subscription, but remembers no--

'thmg of Sir Lewis Stewart’s granting or subscribing thereof, or thai he was re.-
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quired to be witness, ox any thing'of the contents thereof ; and for the thixd, viz.
John Carnagy, who.is. designed writer of the bond, and serviior to the Easl of
Southesk, that designation being general, there being mapy of that rame who
had been servants to the said Earl, if they would make a particular designa-
tion, to make it known which of the said John Carnagies it was, they would
either improve the hond by his deposition, 'if he be living, or comparatione. k-
terarum if be be dead. It was answered for the defender, That Edward Nisbet,
who is the witness inserted, and he out of the way the time of the subscribing
of the bond, there being three other subscribing witnesses, which is more than
the law requires, whereof the late Earl of Southesk being one of them, he must
be reputed a proving witness; and as to James Sands, who is the living witness,
and depones that it is his true subscription, it is sufficient to astruct the verity of
the bond, notwithstanding that he depones non momini as to all the substantials
thereof, there being nothing more ordinary than that servants will be called
to subscribe witness where they know nothing of the contents of the bond or
deed itself, and after many years, that they are out of the service, it cannot be
imagined that they should remember either the date, or that they were re-
quired to be witnesses, orthat they did see their master subscribe, and yet, ad-
hering to their own subscription as true, they must be proving wilnesses, other-
wise the greatest part of writs or bonds might be improved 5 and as to John
Carnagy, designed writer and servitor the Earl of Southesk, such a designation
was all that was required by the act of Parliament ; and the defender was not
obliged to be special, having declared upon oath that the bond was truly deli-
vered to mm by his father, as it is now produced, but knows not more of that
writer and witness in the indirect manner. It was a/leged, That the bond be-
ing granted in @nno 1652, and mever made known till twenty years thereafter «
that the parties writer and witnesses were all dead, except one, it ought to be
presumed, that it hath been forgot, seeing Kettlestoun was known to be in
great straits and difficulties ; and there being several references and submissions
betwixt him and the pursuer’s father, his elder brother, he did never make
mention of this bond as a debt in any claim given in to him : Likeas the bond
“heing for an annualrent of 3000 merks out of Kirkhill’s lands, it is not ima-
ginable that Sir Lewis, who had a great estate in moneys and bonds, and who
did leave to Sir James his oldest son and heir 100,000 merks of maney, sheuld
not rather have assigned Kettlestoun to bonds than to have burdened his heri-
iﬁé@ with such an annualrent. To which it was answered, That Kirkhill’s
father having but one son, and his estate tailzied to the heirs-male, Kettlestoun
being to succeed by the tailzie, in case the pursuer, who was his only sop,
should bappen toldig’ he did forbear to mak;: use -of this bond, and crave pay-
ment, least it should have occasioned the breach of the tailzie ; and the bond
" being a clear bond, withoyt any conditions, he would never submit the same
as being that which could be controverted. Tur Lorps, before answer, having

allowed both parties to adduce witnesses, and to produce writs, both as to the

. Vor, XXX. 70 C I
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direct and indirect manner, and for improbation orapprobation of the bonds in
question, and having taken Kettlestoun’s-oath, when he did abide by the ve-
rity of the bond indirectly, that he could not condescend any otherwise upon
the writer of the bond than as he was designed, and did not know the parti-
cular person who did write the sam\e‘; and having found by the depositions, that

_there were at least six John Carnagies who had served the Earl of Southesk,

whereof some were dead, and no hand writs of theirs were produced, that,
comparatione literarum, John Carnagy, the writer of the bond, his hand writing
and subscription might be improved, and that Kettlestoun himself, judicially
upon oath, had abidden by the bond as a true bond, delivered by his father;
as likewise, upon deathbed, a little before the advising of the cause, that, in
presence of the minister and his friends, he had attested God that that bond
was a true bond, and that he was never guilty of wronging any person in his
lifetime ; and that he had been always a person of entire reputation, albeit an .
ill manager of his estate and fortune ;
They did assoilzie from the improbation.
Gogford, MS. No 540. p. 291.

1672, Fune s. ANDERSON against JOHNSTON.

WiLLiam ANDERSON having pursued an improbation of ‘a bond alleged grant- .
ed by him to George Johnston, and-failing of. him by decease to Agnes John-
ston his daughter, the pursuer insisted in the indirect manner ; whereupon
the Lorps, having advised the improbation, found' that the bond bearing date
in anno 1649, and nothing done thereupon, till of late after Mr George John-
ston the pretended creditor’s death, and that by ocular inspection, the body of
the bond, the pursuer’s pretended subscription, and one of the witnesses, were
the same hand-writ ; and that by several testimonies and testificates, it did ap- .
pear, that there could be no such persons, as the writer and witnesses in the
bond, found to have been existent, or to have been servants then to the per-
sons to whom they are designed to be servants;

Tue Lorps thereupon declared the bond to make no faith; butif the defen-
der would astruct the bond, by proving the cause thereof, which was expres-
sed to be a debt due after count and reckoning or would instruct that there
were such witnesses as are here designed, who could write, the Lorps would
receive the same, albeit the same was not proponed, or admitted the time of
litescontestation : But the Lorps did not refer the matter to the- Justices not
having found who was the forger, and the bond being pretended to be granted
to the pursuer’s father, who had a probable ground of ignorance for making

use of the same.
Fol. Dic, v, 2. p. 266. Stair, v. 2. p. 83.



