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el compurissantn erat pusgabilis per.oblativnem pensionis in parte conventionals ;
“mext thdy found, that when ‘the clause irritant bore that the tack should fall
fior not payment if twoderms ran in-opng; that the expiring of two terms with-
out payment, made the tack to fall ; when the tack bore that two terms run-

wing in the third the tack sheuld £all, thatit reqmred that three terms should.

| axpnre wnpaid before the tack fel.
5 - ,fbl Dic. v 1. p 483. Haildington, MS. No 2185.

———

1673 _‘7um' 19: , SmTH against The Earl of MariscHAL, -

¢ Dame GiLes Smira pursues adeclarator of failzie against the -Farl of Maris-
chal, on this.ground, That she having right to 116,000 merks in wadset, upon
the Eail’s barony of Inveragy, did by a-contract with the late Earl, for getting
sure and timeous payment, accept of 56,coe merks, to be paid by 7000 merks
at every Whitsunday, imputed first to the annualrents, .and then to the princi-

pal sum, with this express clause, ¢ That if two terms of the said yooo merks.

¢ should happen to run in:the third unpaid, that the Earl should lose the bene-

¢ fit of the abatement, and to. pay the whole sum; so that now theré being.

two terms past before the sumrmons, therefore craving the clause irritant to be

declared. The defender alleged, That this clause irritant being. frequent in.
contracts, hath always been understood in this sense, ¢ That if two terms run.
¢ in the-third term, so that the third term be complete and.comz,. otherwise it-
would be:committed by the running of one day-after the second term, and so-

import npo more but two terms running together ; and, the clause being ordina-

rily in back-tacks, it ought not to be strictly interpreted, these being penal,.
and a great damage to parties, and this clause being expressed in the act of

Parliament; anent anoulling. feus, ¢ If two terms of the feu-duty run in the

« third . unpaid,” it hath never been sustained but when the third.term was com--
plete. It was answered, That the interpretationof this clause must be by the:

running, and not the completing of the third term, otherwise it would import.

no less than:if it had borne, ¢ if three terms run together unsatisfied,’ and so-

would have been expressed.in these terms; and the case here is no way penal,
the pursner only demanding her own right as before it was restricted.

Tae Lorps found, that the clause.imported that the third term behoved to.

be complete.
" Fol. Dic..v. 1. p. 483, Stair, v. 2. p. 1ga,

* % Gosford reports this case ::

In a declarator at the instance of Dame Giles Smith against the Earl of
Marischal, to hear and see it found, that a contract, whereby the Earl was
obliged to pay 56,000 merks, was void and null, and that she ought to be re«

No 15.

No 16:

Aclause bear-
ing, ¢ if two
terms run
together in
the third un«-
paid, the bew-
nefit of a re-
stricting
clause should
be void,’

was found to
mean the
completion, .
and not the
currency, of-
the third
term.



No 16.

No 17

4186 IRRITANCY. Seer. 2.

poned to the sum of 116,000 merks, upon this ground, that there was a clanse
drritant in the contract, that in case two terms should run in the third, in that
-case the contract should be null, and the pursuer reponed to the whole debt

without any abatement ; but so it .is, that the whole principal sum of 56,000

merks, being obliged to be paid by the payment of 7000 merks yearly at every

Whitsunday until complete payment, there were at Whitsunday last two terms
outrun.unpaid, whereby the clause irritant was incurred. It was alleged for
the Earl, That the clause irritant being conceived in the terms foresaid, viz. in
case two terms run in the third, could not be'incurred, ;unless the third term
were likewisejoutrun, wheress.it was but scarce yet begun ; seeing these clauses

-are in themselves most odious ; and where the act of Parliament provides the
nullities of feu-holdings, or in tacks for payment . of tack-duties, .in case two

years run in the third, the Lorps have never been in use to interpret the
meaning of the clause .to be ctherwise, but that three ‘terms should be fully
outrpn, and even then do admit to purge at the bar. True Lorps did sustain
the defence, and found that.the clause would nat be incurred but by complete
outrunning of three terms, both because the words themselves do so import,
viz. that two terms should run in the third, which supposes that the third must
exist, and that in odiosis all such clauses should be so.interpreted to free the debtor
whose_case is favourable, seeing he dare not refuse to.consent to the most rigo-
rous penalties for eviting of present hazard, and all execution, personal and
real; in consideration whereof, it hath always been held as an undoubted prin-
ciple by all lawyers, that three terms should be completely outrun before such
clause irritant can be sustained.
:Gogford, MS. No 593. p. 339.

14929.  February ‘19.
-‘Lary Barrack and Her Huseanp against The Tacksmen of the Lands of
Reisgill.

A declarator of irritancy of a tack was founded upon this clause, ¢ That in

¢ case the said tacksmen should fail in punctual payment of the said tack-duty
¢ therein mentioned, so far as that two years tack-duty should run in the third

¢ uppeid, that then the said tack shall be, ipso facto, void and null, without any
¢ declarator or process of iaw.” The defence was, esto the tack-duty for two full
vears were entirely due, no :declarator of irritancy, because the import of the
clause is, * in case two years rent shall run in the third unpaid,’ so that no less
than three full years rent failing at ence to be due, could found such a decla-
rator. Answered, The natural signification of this clause is, That rwo years
rent shall run into the third without being paid ; ov simply, That two years shall
remain unpaid ; because 1t is inconsistent that two years rent should remain un-
paid-withcutrunning into a third year. Found the irritancy in the tack incurred,



