Seer.6. PASSIVE TITLE. | '9687'

s
-

167: No'vember 2 3 AL!XANDER Romson against Smcum of Raﬁtcr

, UMQt_JmLE lellam Smclan' of Ratter, bcmg debtor to Alexander Ronson
he pursues this Ratter, as reprcs,en.tmg his father, to pay the debt, and conde-
scends that he has behaved himself as heir by intromission ‘with- the rents of-
the lands of Ratter, wherem his father died last: vest-and seized,. as of fee, and-
prodiices his. uﬁc&ment. _The defender - dlcgrd Absolvitae, Because his -intro-
mmson was upon.a preécept: of clare constat, as hc:r to his: gnnd-father whxch

wis sufficient to purge his generkl passive title, thoigh it cannot defend against -
the pursper in time coaming;. :cemg the/ defender’ was #n bwa Sfde, and knew: -
not his father's infeftrrent.. ft was anrwered; That he ' cannot- pretend .igno- .

rance of his, fathets mfeftmeat, havmg his writs i his hands, and it is but a:
mere prctext to immix himself in his father’s heritage, without representing
him according to law, whigh would; be a common road, if it were once allowed. .

- Tue Lorps repelled the dcfcnce, and found the defendcr hable as behavmg”

as. heir.
Fol Dw o2 prgo.» Szam, Vo2 Pi-8.-
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1673 Yanuary 2z
- James - Cumns Axvocate; agaynst’ ¥ ARQUEARSON: of* Itiverey, and Am“ts
GQRUON, hIS MOthCl‘a P . E B

) ]AMEs CHALMERS havmg bcf:n caunonzr for Farquharson of Im'erey s father

and forced to pay the debt, did. obtam g assignation-.to the bond, and there--
upon pursued this Inverey, as represcntmg the father, upen the passive titlés, .
and the said Agnes Gordon, as yitiogs xm;omxtter thh hcr .husband s ‘goods-and.

gear.. The passive title agamstlnvcrey. was that. hchand a;(:qwred right.to a coma-

'

pnsmg not expn‘ed and had mttoxmtte,t} with the rents of his. father’s: laads; which -
Was notfound rdeva.nHo 1nfcta passm: trtlc but 8 was’ allowed to the dcfendcrs«
Juramento whxch bcmg done. th¢ pm’sue:r, w1tb,out mtcnt;ng aay new process, .
mmight have the benefit of the act of Tarlgamgnt “anent. &qgggg apd. ereditor. - - Ic-
was alleged for the said Agnes Gordon, That she could net be liable as vitious
intromitter, because she was'donatar to ter Hdsbind’s escheat; and’ thereupon

had-obtained a detreet of declarator. It bemg replied, That she had intromitted -

long before her gift, there was litiscoritestation in the cause, Prohation being .
led and ready to be advised, notwithistanding whereof; there being several for
reformmg the allegeance as having proceeded’ upon wrong information, thc ;
procqmtor did condescend” ‘upon this aIIegcance as relcvant; viz. that she being,

mamed to a second husband who' had. obtamed tbe gift of hcr ﬁrst husban,d Lg,
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verey’s escheat, and thereby had right to the whole moveables that bclonged‘

" to him the time of the rebellion, she- could never be convened as vitious mt;o-

mitter with her husband’s goods which belonged to him as donatar. It was re-
plied fot the pursuer, that the defence ought to be repelled, first, becausé the
donatar’s.gift ‘was not declared before citation of ‘the defender ;' 2do, It was of-

fered ta be proved, that she had intromitted with her husband’s moveables long

~ ‘before: the sevond marriage with the donatar, which being vitious, ‘eught to make

her liable for the debr, and the subsequent right, gottenby a’'second husband,
could defend the same. . The Lorps did sustain the defence, and found, that

* the apparent heir’s intromission within-the legal, was no passive “title to make

him liable to all his fagher’s debt, but that the creditor had only power to re-
deem by payment of such money as he did pay to the compriser for his rlght.

Fol Dic. v. 2. p 30. Gogford MS No 741 ?. 454.

**_* Dxrleton reports thls case:

Tue Lorps found, that a person being pursued as intromitter, and having
alleged, that before the intenting of the cause she had obtained a gift of her
husband’s escheat, the said defence is relevant; and that after intromission,
there being an executor_confirmed before intenting of the cause, or the intro-
+itter obtaining a gift though not declared, there being no necessity to declare
the same against herself, that the same doth purge even intromission before the
gift. . Some of the Lords were of another opinion upon that ground, that ipso
momento that the partxes intromit, there is a passive title introduced against .
them, which doth not arise upon the intenting of the cause, but upon their .
own act of behavmg ; and jus béing semel quesitum to creditors cannot be taken
from them, except in the case of an executor confirmed before the lntentmg of
the cause ; against whom the creditor may have action; and that there is a “dif-
fererice betwixt a donatar havmg declared and an executor having conﬁrmed '
in rcspcct the executor is liable to creditors _but’ not a donatar; 5 and an appa-
tent hejr having become liable by intromitting with moveablc heirship, and be-
havmg as heir, his intromission is not purged by a supervenient gift, seeing his im-

‘mixing is aditio facto; and there is eadem ratio as to intromitters, who are exe.

cutors a tort (as the English lawyers speak) and wronguously ; and in effect by
their intromission adeunt passive, and are liable to cred:tors
\ N Reporter, Strathurd. = - | e
* Dirleton, No-224. p: 105.
~ 9,* This case is also reported by Stair:
'jAMEs CuALMERs having become cautioner for Farquhai‘soh of Invefey ina

sum of money, for relieving of him from under’ caption, and necessitated to
pay the same, , pursues his son, and Agnes Gordon his rehct for payment, and

-



insists against her as'vitious intromissatrix w1th the defunct’s whole :stock and
plemshmg, and she havmg compeared, “proponed, a defence, denying: intromis-
- sion; and that any mt:romxssxon she had was by virtue of a gift of her husband’s
escheat. v

. THe Lorps sustamed both the hbel and defencc, and admitted both to pro-
‘bation ; and after probatlon led by the pursuer, the dcf’ender gave in a bill de-
-siring the act to be rectified, wbxch by inadvertence of the clerk was extracted
\othenways than it was prop;med and sustamed seeing the act bears the defence
to be proponed thgt she had obtained g:ﬂ: before her mtt‘omxssmn, whereas she
' nelther did nor needed say fiirther, than that she had obtained gift of her hus-
band’s csc,beat which purged | ﬁ'er vitious intromission, unless the pursuer had re-"
phed that it .Was obtained pendem‘c Dprocessu after his c1tatlon H but itis clear the
gift was ﬁefore citation, and hath been found reIevant in these terms frequent.,
ly, and. Iately ; which doth' ‘appear by the act itself, whtrem ‘the pursuer in his
reply offérs to prove the intromission anterior to the gift, and the Lorps sustain
the deferice, without expressing whether anterior or posterior to the gift; ‘so that
the act bcmg unclcar, the  Lords ought to interpret the same according as inr
law and justice it might have been sustained, 2ds, Albeit the defence had
been cxpressly proponcd and sustained, that the gift had been anterior to the-

intromission, yet s any tlrne befote sentence a distinct relevant allegeance, if 5

mstantly verified, is compctent 3 so this defence, that the glft albeit not ante-
rior to the'i intromission, yet being anterior to the mtentmg of this cause, it
purgeth the vitiosity, 'which is instantly verified, is relevant and receivable.
The pursuer answered, That he opponed the state of the process, wherein litis-
' contestation being made, and probatxon adduced upon an act of htlscontesta-
‘tion extracted, the same ¢an neither be quarrelled now upon injustice, nor upon
any allegeance then competent and omitted, although mstantly verified, ‘unless
it had been emergent or at least ndviter veniens ad notitiam ; for an act of hns-
contestation is a judicial contract of parties, putting the ‘event of .the cause up-
on the probation therein agreed upog, so that nothlgg then competent is re-
ceivable thereafter, though it were mtantly verified ; and as to the tenor of the
act; it bears. expressly, that the intromission was by virtue of a gift, which ne-
cessarllx imports that the gxft was anterior to the jntromission; and it will not
. be suﬂi’cxent to alter acts upon pretence "of the clerk's mistakes, unless the same

were proven by the acknowledgment of the Judge, or oath of the clerk.
- Tue Lorps found that the act not bemg special and clear as to the time of

/

intfomission, that it ought to be explained in terminis juris, and therefore found

, that the defender having a gift hefore intenting of the cause, “although after

“the intromission, it did purge the intromission in the same way as the confirma-

tion of executors, or declarator of escheat, though obtained by third parties afs

ter intromission, but before citation, did exclude viﬁbu's'intromission for the

gift to the intromitter was effectual without . declarator 5 but. the Logrps did pot
- Vor. XXIII . 83 Y
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tions of his
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the heirship

_ tatmn, albeu; competent and knewn before.
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dip upon that point as to distinct exceptions mstantly vcnﬁed after lmscontes.

Stazr, v. 2. p 308

168 5 j’anuary MaxwzLL against Corsan.

Joun MaxweLL of Barncleugh havmg pursucd John Corsan of Mllnchole, as
representing Thomas Corsan his uncle, for payment of a. debt, and havihg in-
sisted upon that passive title, that the defender had behaved himself as heir to
his uncle, by ihtromitting with the rents of a tenement of land wherein he

died infeft ;—alleged for the defender, That he stood infeft in the lands as heir . -

to his grandfather, and not as heir-to his uncle. " Answered, That ‘the defend~
er’s infeftment, as heir to his grandfather, could not be: rcpresented, because
Thomas Corsan his uncle, who was the debtor, was infeft- as heir of conquest
and provision to the grandfather; so that the defender was in-mala fide, to pass
by his uncle and enter heir to his grandfather ; especially seeing the time of the
defender’s service, his uncle’s sasine; was produced, and instruments taken
thereupon in the clerk,’s hands ; and upon that ground, had raised a reduction
of tbe defender’s service and infeftment, Duplied, That, however that must
be a ground to reduce the defender’s infeftment, yet so long as it stands unre-
duced, he must lawfully intromit with the rents, which cannot infer a passive
title against him ; as also, Thomas Corsan the uncle’s sasige is null, being the
assertion only of thc town clerk, without any warrant. ‘Tue Lorps repelled
the defence, and found the reason of reduction relevant, the pursuer producing
the warrant of the uncle the debtor’s. sasine cum processu, and found the de-
fender liable for repetition in_guantum lucratus, and assigned a term to the pur-
suer to prove the defender’s possession and quantity of the rent, and to produce
the warrant of the uncle’s sasine, and to prove that protestauons were taken

4 aga.mat the defender s service, and that the defender’s sasine- was-then prodaced

Fol. Dic. v. 2. p. 30. “Sir P. Home, MS: v..2. Na669
s ""il‘I‘I' . s

1707: Fuly & InoLis against ELpHINSTON:.

Tirzre was & bond due' by Elphinston of Q_uarrol to: Bmcr‘of Powfouhs,
whereto Alexander Inglis writer in Edinburgh bas now right, who pursues this
Elphinston of Quarrel upon the passive titles; wherein an act being made,
there was: a clear probation led, that he had intromitted with his father’s
whole estate, both heritable and moveable, and entered to the possession im-

“mediately upon his death, and had likewise meddled with the charter-cest;

which coming this day to be advised, Qt_xarrol alleged his father was but cau-



