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lindered him to acqiire a right of commonty by.possession and' prescription; -and
he cannot allege that he hath any other right by express infeftment, ; and therefore,
being so much more pregnant than the defender, there ought to be no cognition,
but he preferred in probation. . -

The Lords repelled the defence, in respect of the libel and reply ; but granted
commission to one of their number to examine witnesses for the pursuer, omni
exce/mone majores.-_ After which, the defender passing from his compearance, the
Lords declared they would give ‘the extract of the interlocutor to the pursuer, and
give his libel and reply by way of condescendence and declaration of the manner

of the property and of his possession. to his probation. -
- . S Stairy v. 1. f. 106.
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1678. December 12. PITTARO against STEWART of Redmyre.

Founn, That a bond of. astriction of multures did not prejudge the. smgular’

successor in'the fands, unless the creditor of the bond acquired possession con-
form, before the singular SUCCESSOr’s right ; and that, il then, it was but a per-

sonal right. : ’ j
 Fdl. Dic. v. 2. fis 373. Harcarse, (APPENDIX), No. 8. i 1.

sy Stair reports this case :

Taz Laird of Plttaro being infeftin the mill of Conveth with astricted multures,
pursues Stewart and his tenants for abstracted multures; and, for instructing the
- astrictibn, did produce an infeftment of the ‘mill, in anno 1596, from the abbot
of Arbroath, bearmg expressly the whole multures of the parish of Conveth,

with a decreet against the heriters and possessors, memmnmg a retour of the’

sheriff,. bearing, that that parish was astricted to that milF; whereunto it having
been. £ormer1y answered,, that the defender being infeft ‘without asmct'orr, these
grounds could not infer an astrlctlo‘n against him
_The Lords found, That the writs produced did not ctmstrtute a ‘dﬁriagé ’out
were only a title for prescrlpfxon, that if thereby the pursuer 2md hiis aut‘hors’had
possessed 40 years, “withaut mterrupnon, the same would be suﬂicxent R
The pursuer now further produced a bond granted by Archibald Irv:ﬂrg‘, where-

by he ratifies the decreet, and oblxges hxm gmd ‘his tenants, and "poswssors oF
Redmyre, to observe the thirlage “in alltime coming ; whmh alone IS 2 bond of

thirlage sufficiently constitnting the same, much more whittjétned to the former
grounds. It was answered, That this bond of Irving’s cannot constitute a thirl-

o age, because Irving is designed thereby in Redmyre, and not of Redmyre; and

albeit he had most fully and formally constituted a thirlage as heritor, yet that
- cannot constitute the same, unless it were otherwise proved that he was heritor for
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the tinte 5 otherwise, it were easy to mtroduce thirlage by cqlluson of /pretended
heritors, wheére lands ordinarily come to mills of their own accord without astric-
tion. It was replied, That the bond being so ancient, and pessession commonly
since, the pursuer cannot be put to instruct any further, that that person was
heritor from whom he derives no other rxght.

The Lords found, That the designation, ¢ in Redmyre,” did not import Irving
to be a tenant, in respect of the tenor of the bond, “bearing, ¢ that he obliged
Him to cause his tenants of the lands of Redmyre to bring the corns of his lands
of Redmyre to the mill,*” &e. unless the defender prove that there was another
heritor for the time; and found this bond a sufficient constitution of thirlage, being
clad with possession ; but did alter nothing,of their former mterloeutor in relation

-to the Abbot’s charter and decreet.

~ : Stairy, v. 2. p. 239.

* . Gosford also reports this case :

Ix an action, at the Laird of Pittaro’s instance, for abstracted multures, as
being infeft in the mill of Conveth, by a right flowing by progress from the Abbot
of Arbroath, astricting the whole parish to the said mill, as likewise a bond granted
by one Irving, m Redmyre, from whom David Stewart derives his right, whereby
he is obliged to cause his tenant bring the corns grindable to the said mill, it was

"alleged, That the defender and his authors were infeft in the lands of Redmyre,

free of any astriction, and had been in the use of going to other mills, and that
the bond granted by Irving could not be a ground. of thirlage, because he was
therein designed only in Redmyre, which did make him an indweller, but not an
heritor ; albeit he had been heritor, yet that bond, being only personal, could
not bind a singular successor to the lands. It was replied, That the said bond -
being very ancient, wherein by the style then current, heritors might be de-
signed iz such lands, as well as of such lands, the obligator’s part being to cause
his tenants of the said lands come to the mill, doth clear, that he was heritor,
and not an indweller ; and albeit his bond was 2 personal bond, yet it was sufficien;
to bind his singular successor to a thirlage, which is only a real servitude. The
Lords did find, That the bond, being conceived as said is, did iniport that the
granter was heritor of the lands, unless they could instruct, that .at the time of
the granting there was another heritor infeft ; and he being heritor, that a personal
bond was sufficient, not only against the granter and his heirs, but singular suc-
cessors, provided the pursuer could allege, thak he and his authors had been in
possession of the multures
Gosford MS. No. 647, £ 897,



