o873
make fuPthcoming, that-condtitate the right ; -and the atdestinert G&s bit'a ju-

dicial :prohibition, hindering:the debtor to-dispone, like un Jnhibition ; ér a‘de-
‘nunciatien of lands te be apprived, and that tlre last denunciation, and first ap-

Szcr. 13, COMPETITION,

prising would be preferred : o the decreet to nmake furthcoming is the judieial

-assignation of the debt, amd both being in one day, ‘ought to coime in together.
It was answered, That in legwl diligences, prior tempore -ast 'patior fire, -and the
decidet to make furthcoming is-declamtory, finding the sum -arrésted ‘to belong
'to the ‘arrester, ‘hy virtue of the drrestment; and, as forthe instance of ‘appri-
sings, the first denunciatioh ¢hn never be postponed, unkss the diligénce te de-
fective ; for, if the fisst demovmcer take as few -days'to: ‘the: time of the aopr.-
sing as the other, he will still be preferred.

Tux Liorps preferred the:first arrester, being equal in diligence with t‘he e

cond. -See A’RRESTM‘ENT.
Stair, v. 1. p 34’6.

e oo

1674. February 1o.  Biyt® agaimt The CRepITORs of Dairsay.

IN'a compktition among the creditors of Sir George Monson of Dairsay, Mr
Henry Blyth having right to a sum, whereupon inhibition was used agamst Sir
]ohn ‘Bpottiswood of Dairsay, before he disponed the estate to Sir George Mo-
rison, did thereupon pursue réduction of two apprifings led against Sir John
Spottiswood, whereunto Sir-George Morison had taken right for his better secu-
rity, when he bought the lands, and satisfiéd them with @ part-of the price, and
obliged himself to make no other usk thereof, but for his security. The reason
of redéction Wwas, becanse the sums wheteupon the apprisings proceeded, were
gontracted after the imhibition. 1t was answered, That in both the apprisings
threre tere sums enterior to the inhibition, and ssme .posterior. It was replied,

That the sums anterior were satisfied by the apprider’s ‘intromission within the
eitlter within the fifst seven years, or within the time by which the
* Jepalsof apprisihgs not expired anfo 1652, were *prorogate for three years.”

legal, wiz. ¢

It wés duplied, tmo, That it was not relevant to allége, that the whole intro-
-mission should be ascribed to the sums anteridr to th& inhibition, but behoved
to be ascribed to the whole sums pro ratz ; not only as to the sums in one ap-
prising, but both the apprisings being acquired at dne time for the buyer’s secu-
xity, the intromission behoved to be ascribed to both; and, albeit there be a
prorogation of the legal, giving thrée years to debtors to redeem ; it bears no-
thing of inttorhission medio temipore, much less can it extend to intromission had,

after the legal was expired, accérding to the law then standing, and before the
act-ef Parliament prorogating ‘the legal ; during which time, the appriser did
not possess for satisfaction, but proprzo ]ure suo, and so as bona fidei possessor,
fecit fructus consumpios sues.

Vor. VII. 16 R
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Tue Lorps found that the intromission was to be ascribed to the first appri--
sing, which alone carried the right of property, and not to the sums only an-.
terior to the inhibition: So that the whole apprising behoved to be satisfied.

“within the legal ; and if it were so satisfied, the property did: accresce to the

second apprising, in which there were some sums prior, and. seme posterior to
to the inhibition ; to all which pre rata the posterior intromission was to be as-
cribed ; but, if the saids apprisings were not found satisfied within their legals, .
the Lorbps reserved to their consideration, whether the apprisings, as founded.
upon the anterior sums, should carry the right of the whole estate, or only a

_proportional part of the estate effeiring to. the sums anterior. to the inhibition,

and that the inhibition should reach the rest of the estate, as reducmg the sums-
posterior ; but the Lorps found, that the intromission at any time before the.
end of the three years of the prorogation, was to be imputed. in  satisfactiory,
See INHIBITION. Stair, v. 2. p. 263..

1676. December 20. VErrcu against PavLrar..

. James Sanperson being debtor to Nairn, and being denounced, David Ro--
ger took the gift of his escheat, anno 1648. In anno 1650, Sanderson grants a:
bond to James. Brown, bearing expressly,. * to be for wines sent by James Brown.
from France in anno 1649.” Sanderson assigns James Brown to a sum due to-
him by Sir Robert Stuart in Ireland, in satisfaction of the foresaid: bond, and:
therefore, in anne 1662, he granted a new assignation,. whereupon. Sir Georgs
Maxwell retired Stuart’s bond, and granted a new bond; thereafter, William.
Veitch being a creditor of Sanderson’s,. obtains assignation to- David Roger’s-
gift, and took a new gift of the escheat of Sanderson in anno 1673. Peter-
Pallat, merchant in Bourdeaux, being donatar to- the escheat of James Brown,.
there falls-a competition between William. Veitch, as. assignee to David Ro--
ger’s gift of Sanderson’s escheat, and' Peter Pallat as executor to Brown, both.
claiming. right to that sumedue by Sir ‘George. Maxwell.. It was. alleged for
Veitch, That he ought to-be preferred to the sum contained.in Sir George Max-
well’s bond granted to Brown, because that bond was gramted in place of a
former bond: due by Sir Robert Stuart to Sanderson the common. debtor, in an--
no 1638, which fell under Sanderson’s escheat, and therewith also the new.
bond in place of it, and therefore any assignation granted by Sanderson to
Brown, whereupon Siv George Maxwell’s bond was granted, was null, and.
could not affect the moveables and escheat of Sanderson which befell:to the-
King by his rebellion.. It was.answered, That by the interlocutor in this case;.

~ the 1cth of December 1673, it was found, That an. assignation. granted after

rebellion, for a debt due before rebellion, attaining payment or new security,
by innovation of the former security before any gift declared, did secure the



