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dened by it ; and nothing can abate legacies: but the defunct’s debts. It was
xgplied for the defenders; That the executors: cpuld not:know what would be
frze:of the executry, till they had fully executed their office, the execution.

Secr. I

No 1..

wheréof is a debt hurdening the executors, as a part of their office, and so must: |

as well abate the legacies as the defunct’s debts. A
" Tax Lores found, That when: executors;have but an oﬁicc to the behoof of

others, they dre-obliged:to-do diligence upon all probable interest of the.-exe--
cutry, which: cannot he loss to them, but must abate- the legacies; but where
the executors havé the superplus.of the execytry above the legacies, whereby
it is in:their power to pursue any thing exceeding the-legacies, or not, such-
pursuits aré upon their own peril; and do not abate the: legacies, and so found
that these. executors: being the defunct’s childzen;; the tutors could not abate
the legacxes by. expenses: of process,, fer the sugerplus of the executry..

: ; : ‘ Stair, v. 2, p. 270..

1674: November 20. SOMMERVELL ggainst Sir WILLIAM SHARE,.

- S1k WiLziam-being donatar to a gift of ‘bastardy, was pursued at the instance-
of Sommervell, as a-creditor to the bastard, for payment of his debt, in so.far
as he had mtromttted‘ with-the bastard’s means.. It was alleged for the donatar,
That he ought to have allowance of what. he hadIxill: out for the gift by com-.
position and passing the seals, and: his-trae expense laid out:in pursuing the
debtors, and recovering sentence. - It-was replied; 'Thavinllaw, a bastard hav.
_ ing no means, but deductis debitis, the donatar could: take: no gift to the. pre-
judice of creditors ; and, what he had bestowed: upon the gift and-other pur-
saits, it being suo periculo; it ought-not to:be allowed. TrHE Lorps did sustain
the defeace, and granted the allowance for these reasons, that the creditor
could not pursue the-debtors:without a gift of .the King, which he having ne-
glected to crave,. the donatar was in bona fide to seek the same, and what char-
ges he had laid out in recovering of the debts bemg just and necessary, where-

upon he was ordained to.make faith, se that the creditor could have bestowed.

no less, he ought'in law to be looked ‘upon'as negamrum gmor, and what wag:
proﬁ!;ably employed ought to be refunded. :
" Fol. ch . 1. p 286 Gogford, MS. Noyro p 429M
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1762, Fanuary 16.. CREDITORS Of ; Prrrmmm, Competmg» A
I the roup-of the lands of ‘Yeaman of Pittenerieff; bﬂught by Ma_;or Fo,rbes,
it fell to be debated among the:Creditors, and particularly By. Sir Thomas Mon.:

crieff, one of the preferable ones, how the common expenses, such as the extract- -
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