Nor 3 2.
fignation of
tue principal
fum and an-
nualrent, and
caution for
the penalty.

No 133.
‘The decree
being turned
into a libel,
arreitment is
loofeable up-
on caution,

No 134
Arreftment in
{ecurity be-
fore the term
of payment of
the arreﬁmcr
debt is loofe-
able upon.
caption. -

_167 5. Nawmber 4.

794 ARRESTMENT.

Tue Lorps refufed. to loofe the arreftment, being-upon a decreet, upon caution,
but granted the fame upon confi gnation of the principal fum and annualrent con-
tained in the bond, whxch was the ground of the arreﬁment and caution for the
penalty.

Fal Dw . L. p 59 Stmr, v, 2. p 333

1675. }’zmé 30. HALL agam.rt MURRAY
ARRESTMENT being upon a decreet “and the fald decreet being thereafter
turned in a libel, the Lorps found, That the decreet ceafed to be a fentence;
and the arreftmernt thereupon is now -of -the nature of an arreftment upon a de-
pendence, and may be loofed
) B * Clerk; G#bion.

" Fol. Dic. vi 1. p. 59.. Dzrletan, No 284. p 138

Staxr likewife mentions this cafe :

- James MURRA.Y hav‘mg charged ]ohn Hall ‘and arrefted his goods upof a de-
creet, he fufpends, whereupon the decreet was turned to a libel, and: thereupon
the fufpender craved that the arreftment mxght now be declared null, ‘at 1eaﬁ

might be loofed.

TH.E LORDS ordamed the arreﬁment to be loofed _ -
- Stair, v. 2. p. 338.
-~ R N . ‘ ' . |

MOSSMAN Supphcant

WIGHTMAN ' in Edmburgh gwes bond' to his' wife;: obliging him to-
pay to her; her heirs and executors, 4000 mexks, in fatisfation of her third; and:
provxﬁon of their conqueft, and the contradt, payable at the-firft term after his-
own death ; the wife having died before the hufband, her neareft of kin,
Mofsman, confirms herfelf executrix to the defunct’s wife, and. gives up in.inven--
tory this bond of 4o00-merks, and thereupon gbtains decreet againft: Aikman the:
hufband, and upon the decreet arrefts feveral fums of his, whereupon: Aikman
gives in a bill for loofing the arreftment; but, in refpe¢t that ordinasily arreft-.

ments upon decreets cannot be loofed ; the matter was- confidered by, the Lorbs,.
and they remembered that lately they had. loofed. arreftment upon. confignation:
of the fum), for whiclx the arreftment was laid on:.

And they found, That, in this cafe, the term.of paymerrt neither bemg ceme,.

. nor near, being after the debtor’s death; who is yet alive,. that-there was no. rea-

fon his whole means fhould lie under arreftment all his life ; they did therefore
Toofe the arreftment upon fufficient caution, at the fight of the Lords.

Fol. Dic. v. 1. p. 59. Stair, v, 2. p. 363-



ARRESTMENT. 795

Gosford reports the fame cafe thus :

Tars day there was a query propofed to the Lorps, upon a bill given i for
.Iooﬁng of an arreftment upon ;caution, bearing, -that Mofsman having given a
bond to his wife for payment of the fum of 4000 merks, at the firft term after his
deceafe, her executors confirmed, haying given up this bond in the inventory of
debts, and thereupon obtamed a decreét'againft Mofsman, upon which they had
arrefted the whole debts diié to him} and his whole moveables, which he craved
to be loofed upon fufficient caution. The reafon of the query was, That the ar-
reftment, being upon decreet, could not be loofed upon caution by our law and
pradtique, but only upon confignation.——THE Lorps. havmg confidered the cafe,
did loofe the arreftment upon ; fuﬁicxent cautxon upon thxs reafon, that our law
and practique, refufing te loofe, aq'g:ﬁments upor decreets and .offer to find cau-
tion, was only where decreets-were given, which werc to have prefent executxon
or'at a certain time. But this decreet having been glven upon a-bond, thqh
"could not take effect till after the death of the. granter, which was uncertain, it
was againft reafon and law to: deprive him of ‘making-ufe of -his debts for com-
rherce or: livelihood, or to confign the whole debt dmemed whxch would be ufe-
lefs.until his death, and that it was fuffigient that he {hould ﬁnd caution, that the
faid debt fhould be pun&ually pald conform to hxs bond at the firft term after
his death, which did abfolutely fecure his wife’s executors, et ratio legz: being only
to fecure by arreftment, could. not be fa.rther extended thau for debts which were
pvcfently due, and ata certam term
v e e T Gq{ford, MS No.799.

1675. November 6 'G‘EBRGE'MOﬁmTﬁ“ Supplicant.

GEORGE MONTEITH havmg glven ina b111 reprefentmg, that he havmg arrefted
‘certain’ fams'of ‘money, vdid fupplicate.the Lorng, that no loofing thereof fhould
‘pafs, but upon:fuficiént caution Intimate to liiin ;-ahd that, notwithftanding, the
‘clerk’ of‘the:bills, after intimation of the Lorps:deliverance; granting his bill,
‘thereafter aecepted a cautioner living in: Leith, “who is-a known bankrupt, It
‘was answered, That the fupplicant had obliged ‘himfelf;, during fuch a fpace, not
~to arteRt; and that the {fum was fo great a cautioner:could hardlybe found.

. Tne Lorps cotifidering the loofing of arreftment had- paffed of courfe; contrary
‘to their order; found it void, and ordained the’ fame to be intimate to the debtors,
-in’ whofe ‘hands arreftments was made -and ordained the fervant of the. bill-cham.
ber, who hath the charge of the Iooﬁng of arreﬁments, to be removed out of the

*—r:hamber TR B S
T e R &mr,z 2. P 364
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