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we;s,enough to make him liable for his father’s debt, as ’heuw.ho' had behaved

himself as heir. See REs INTER ALIgs.

Clc’rk, ‘Gib.mﬂ.
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- X072, Fuly 39 \ .

FowLis- agatnst ForBESSES.

‘Rosert. Fowwrs Bailie of Edinburgh, having obtained -decreet against the
three daughters and heirs-portioners of Mr William Forbes, advocate ; one of
them being married’to Mr John Strachan, suspends, and alleges that she does
not represent her father ; and, albeit there be produced a right granted by her
to Tolquhoun of her proportion of her father's lands, and of all right she can
succeed to, and that he is obliged to relieve her of all ‘debts she can be liable

- to, and hath given her Bond for 3000 merks, yet there hath nothing followed
thereupon ; for neither is she infeft as heir-portioner, nor Folquhoun infeft, nor
hath he paid her any money, but suspended ; 2do, Albejt she were actually
heir-portioner she can only be liable for the third part of the debt.' It was
answered, That she having disponed her father’s heritage, and gotten bond for
a sum of money thérefor, she has unquestionably behaved herself as heir, and
hath apprised Tolquhoun’s land upen the 3000 merks; and therefore should be
liable, not only for her proportion, but in so far as the benefit of her succession
reacheth to, and she may pursue the rest for her relief, rather than put the
pursuer, who is a stranger %nd a. creditor, to.
against' many heirs-portioners. :

Tur Lorps found the suspender liable upon: the rights betwixt her-and T
quhoun for her third part of this debt; as one-of the three heirs-portioners s and:
declared, that if the pursuer using diligence, should not recover payment-

through their insolvency, the Lords would take it into consideration, how-

far the suspender should be liable more than for her third part.

—_— p!

1075, 7anuary 20.. >‘_CARFRA'E against. T..E:LFER.
A PERSON being pursued as representing»a:debtof, upon that passive titla, th"atv
ke had behaved himself as heir to the defunct, in so far as, being-convened at
the instance of another ‘party, he had proponed a peremptory defence; the
Lorps found, That the proponing of a defence. upon payment or.such like, was-

ol

No 509..
An apparent:
heir disponed
his father’s
lands, taking
the disponee

" bound to re-
lieve him of
debts, for
which the dis-

-ponee granted
him bond for-

a certain sum.t. -

Thiswasfound:
a behaviour,
though no-
thing follow--
ed thereupon;.
neither the
apparent heir
having been
infeft, nor the:
bond paid..

divide his- action or execution. -

Fol. Dic. v. 2..p. 31.. Stair, v. 2. D 114,
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not such a deed as could mfer the passive title of behavmg, unless it were ad_
minicled w1th intromission or otherwise.

Reporter, Nevoy. Clerk, Hamilton.
Fol. Dic. v. 2. p. 32, Dirleton, No 223. p. 104.

{
*,* Stair reports this case :

1695. Fanuary 21.—James TELFER, as assignee to a disposition granted by
Mr John Corsan, pursues John Corsan, his oye, for implement thereof, and in-
sists upon this passive title, that the said John Corsan bemg pursued by another
creditor of his goodsire’s, .did propone a defence of payment and made litiscon-
testation thereupon, and at the term assigned failed in probation, and so was
decerned, which a behaving as heir, and an owning and immixtion in the in-

“heritance; seeing in all processes against apparent heirs, if they propone pay-

ment, they liberate the pursuer from. proving the passive titles; because by
praponing upon the defunct’s right they behave as heirs. It was answered,
That albeit custom hath exempted pursuers from provihg the passive titles
when the defenders proponed payment, because they ought not to delay the
pursuer, if they will not represent; yet that never was, nor can be extended
as a general passive title to other processes. :

Tre Lorps found the condescendence upon’ this passive tltle, as aforesaid,
not relevant.

Stair, v. 2. p. 307.

 #*,% This case is also reported by Gosford : ‘ .

In a pursuit at the said James’s instance. against John Corsan, for implement
of a disposition made to his father, upon this passive title, that he being pur-
sued by other creditors of his father’s as representing him, he did propone pe-
remptory defences of payment, for not proving whereof he was decerned ; it

was alleged, That albeit he had proponed peremptory defences against another

creditor, which, if he had succumbed to prove, would infer a passive against
him to make him liable for that debt; yet that being res inter alios acta,
and he not being liable upon -any of the passive titles, could not be extended

'to another, unless they could condescend -upon some other passive title

of behaviour. Tre Lorps did sustain the defence, and found that the title of
behaviour as heir, not being any otherwise offered to be proved than by pro-
poning a defence in one process, ought not to be extended against the apparent
heir, to make him liable to his predecessor’s whole debts due to other creditors
against whose titles he proponed no defence at all j—the only reason of finding
him liable upon proponing of a peremptory detence being, that thereby he se-

cluded that creditor pursuing trom having a present decreet whereby he might
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affect the debtor’s estate by a comprising or adjudication upon the apparerit

“heir’s renunciation ; which reason could not be pretended by this pursuer, to
whom he was wxlhng to grant a renunciation, so that he .ought to condescend
upon a passive title if he would have him personally liable.

: - - Gosford, MS. No 739
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1698. December 13. - JonN MOoFFAT asainst BRowNs and Arrcrgson.

'MorraT pursuing mails and duties of a tenement and croft of land in .Kelso,
as being infeft on a feu-charter flowing from the Eart of Roxburgh ; they de-
“fend with a wadset from his father. He- rEpeats a reduction, that it was g non.
babente potestatem, his father’ being never heritor, but’only a kindly rentaller
during his life. “They oppone a pursuit at their instance against bhim, as repre-
senting his father on the passive titles, and so was bound.to warrant his father’s
deed ;. and the passive title insisted on was, that he had got the feu-charter
from the Earl, his superior, in contemplationr that his father and predecessors
had, past all memory, been kirdly rentallers in that land; and so he having
got this benefit by his father, he ought to represent ‘him.. frswered, His fa-
ther’s right was only a precanous rental, and at best expxred with his life ; and
so the continuation of his son’s posscssmn or the narrative of his charter, im-
ports no passive title, especially seeing it bears payment of sums of money, be-
sides the kindliness. Tue Lorps were clear this-could never infer a passive
title. But some of them thought, if a rentaller s son get a feu for paying 500.
merks, which the superior would not have granted to a strangcr under L. 1oco,
in that case, though he could fot be liable personally, yet the land might be

affected in quantum erat lucratus.. The President was of a contrary opinion; -
but this was not decided. There was another ground insinuated, viz. that the

: nto a contract with his rentallers to grant them feus at such.a
ii? }:fdetllllietri\(/ilc:ﬁ'at’s father was one of them. This the Loxrps thought re-
. levant ; for then his father was a feuer upon the matter, and he éucceeds to
h1m therein ; but the Lorps appointed them to be farther heard upon this.

Fol Dic. v. 2. ?- 31 Fountaznball v. 2. p. 24

’

1913, une 23.
7 D]mv?;s ForreT against The REPRESENTATIVES of ]AMES CARSTA!RS.

rIN a process of ahment at the mstance of Forret against the Chxldren cle
Bailie Carstairs, as representmg Mr Thomas leay, schoolmaster at Drumeci
drie, whom the pursuer, who kept a ptibhc boarding- house, had ent;{rtam;
several years ; these three points coming™ to be dlscussed viz. 1mo, ! ow a,r
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