Seer. 7. BONA FIDE CONSUMPTION. . psr

1676 Februar_y 8. SGRIMZEOUR against The EARL of NorTHESK.

GurtHrIE of Achmethie granted difpofition to the Earl of Northefk of his laﬁs
of Achmethie, which by a back-bond was qualified to be for payment and relief
of sums due to the Earl: But before infeftment, umgquhile Major Scrimzeour
apprifed the lands from Guthrie, and was thereupon infeft, and obtained decreet.
of mails and duties againft the tenants ;
Northefk entered to pofleflion, and obtained payment of the mails-and duties:
from the tenants, without procefs of law, Margaret Scrimzeour being infeft as
heir to her father, did obtain reduction of the Earl’s right, as being pofterior
to her father’s right, and purfued the Earl for compt and reckoning of his
intromiffions, who alleged abfolvitor for all years preceding the decreet of .re-
dution ; becaufe he enjoyed the rents as bong fide pofleflor, by virtue of his in-
feftment of relief.—The purfuer answered, 1mo, That a bona fide poffeflor is only

. fecure when he poflefles as dominus, who may freely {pend what he hath ; but this
infeftment being for relief, and comptable, was in place of a ftock, and cannot be

prefumed to be {pent as rent. 2do, Bona fides cannot be pretended, where the
pofleffion is vitious, i, clam, aut precario ; but the Earl’s poffeffion was viti-
ous, interverting Scrimzeour’s poffeflion, who had obtained decreets againft the
tenants; and fo was clandeftine—The defender replied, That he was not o-
bliged to know Scrimzeour’s right or poffeflion; but being infeft by the
common author, he might warrantably demand the duties from the tenants;
and if they voluntarily paid him, he might lawfully take up the fame, and
continue his pofleffion till his dong fides fhould be interrupted, or his right re-
duced.

Wthh the Lorps fuftained ; and found that he might employ the rents
uplifted before the decreet of reduction ; being comptable for the fuperplus.

Stair, v. 2. p. 412.
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1676. December 14. The EarL of ARGYLE ggainst The Lorp MacpoNaLD.

Tue Earl of Argyle having purfued the Lord Macdonald, for reduflion of a
feu holden of the purfuer ob non solutum canonem ; it was alleged, That the de-
fender had a difpofition of the fuperiority from Locheal, before my Lord
Argyle’s right, by a difpofition likewife from him: And though my Lord Ar-
gyle having completed his right before the purfuer, by an infeftment upon the
fame, will have right to the feu-duties after his infeftment; yet the defender
had right to the bygones by the forefaid difpofition made to him ; which, being
of the lands, and fuperiority, and made to the' vaflal himfelf, was, upon: the
matter, an affignation to the feu-duties, and a difcharge. And farther, That, as
to the feu-duties after my Lord Argyle’s right, he was iz bona fide not to pay
the fame, having the forefaid difpofition as faid is: And my Lord Argyle having

and being killed at Dunbar, the Earl of -
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