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petent against him if he had entered heir; so that it was just that either he
should enter, or the disposition of the lands be affected,

A
Gosford, MS. No 8435. p. 535

3216 SECT. 7.

. . cama

1676. December 14. MrTcHEL against LITTLE]OHNS.
Uwmqunire Thomas Littlejohn, by his first contract of marriage, provided his
whole conquest, during the marriage, to the bairns of the marriage‘, shortly be-

fore his death, he granted a bond of provision to the bairns in ‘satisfaction of

their portions natural, and what they could crave of him; and having married

Catherine Mitchel, he provided her, by her contract, to %20 merks yeaily ; and,
by a posterior bond, he obliged himself, his heirs, executors, and assignees, to
pay her 600 merks yeatly in case the marriage ‘dissolved within year and day.
Which the Lorps sustained, notwithstanding of the prior clause of conquest, in
so far as might extend.to the third of the moveables. The said Thomas did
also grant a legacy to Andrew Littlejohn, his brother, for several gratitudes, con-
taining an obligement upon his heirs, executors, and assignees, to pay the same,
with condition that he.accepted :the :tutory of his bairns. The account being
remitted to.an.auditer, he did report, that the bairns provision exceeded the two
parts, and therefore they craved to.be preferred to the relict and the legatar;

“because, albeit their bond was due on death-bed, yet there is no law nor custom

restricting the power-of persons on death-bed as to dead’s part, but they may

~grant legacies er honds as.inter ‘wivos, betwixt which there is this difference,

that those who get bonds on death-bed are creditors ; and albeit their bonds be

-not effectual against:the heir’s bairns, or wife’s part, against whom neither the

obligements nor declarations of defuncts are valid, yet they are fully valid

,,aga;mst the executor guoad dead’s part, and so they are not legatars but credi-
- tors ; -so: that-the provision to the wife and bairns being not by way of legacy,
“but by way of credit and bond inter vivos, they are both preferable to the lega-
:cy, although it proceed upon rational motives, being no civil debt
it bear an obligement upon the heirs and executors to pay the legacy.

; and though

Tee Lorbs found, that a bond gramted by a defunct on death-bed, not by

:way of legacy, but obliging heirs and executors, was preferable to his legacy.

Fol. Dic, v. 1. p. 213.  Sair, v. 2. p. 479.

*.,* Dirleton reports the same case: -

“Tue Lorps found, That bonds granted on death-bed, albeit they are legacies,
as to that effect, that they affect only the dead’s part, yet they are preferable te
-other legacies left in the ordinary ways of legacies; and that the defunct was iz
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legitima potestate 35 to the affecting of his part, 3nd granting of bonds to that
effect. ’

Reporter, Just_fcc-@)erl. o Cletk, Gibeon.
Dzrlcton, No 402..p. :{98

1678.  Fuly 29. Herjor ggainst Lo, &c,

IN a reduction at George Heriot’s mstance agamst Hary Lyon, &c. of their
bongs, as given in lecto, alleged they were but the renewing of old bonds, or else
granted for counts of work’ Wrought THE Lorps susfained them ; but de-
clared they would consider the counts if exorbxtant since it is not hke the de-
funct in lgcto did it 3 and also take their oath in suppiement on the truth of the

work,

Fol. Dic. v. 1. p. 214.  Fountainball, MS.
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1683. Februaryny.  Eary of LeveN against MoNTGOMERY.

Tur Countess of Leven, with consent of her curators, havmg entered mto a
contract of marriage with Mr Francis qugomery, ,wherem she prov1ded h1m
. in liferent to the batony of Inchleslie, in case there should be no children of the
mattiage, or ;m case the chlldre,n should decease before Mr Francm that was de-
said cqnt,mct .1t xs provukd t;hat in c,ase he ;hould have chxldren suwlvmg him-
- self, he was to haye the liferent of the whole estate, only he was to pay the cur-
rent annualrent of the debt; and, by the contract, t,he Lady, with consent of
Mr Frangis, was. empowered to burden the estate with. ro,000 merks, for Provxd-
ing her house with plenishing ; and Mr Francis was obhged after the decease
of the Viscount of Kenmare, to apply 50,000 merks, Whlch was his portion, fqr
‘pryment of the debts; and in case the marriage should ghssolve without chil-
dren, the dady aod her heirs were obliged to. refund the said 50,000 merks to
Mr Erancis after her decease, accordmg to the terms of the sald contract, Th,e
Lady, with consent of IVir Francis, granted bond to Lauchlap Leslie for 10,000
:mexks. The Lady, npon death-bed, ratifies the foresaid contract of marriage
-upan oath, and also the foresaid bond for 19,000 merks, thch she had granted
.upon. deat,h bed ; she also, upon death-bed, grants a discharge to Lauchlan Les-
lie her chamberlain of his intremissions with the by-gone rents of the lands,
and at the same t,xme drspones her ha}f of the moveables, which were in common
betwixt her and Mr Fra.ncw, and delivered to him all her jewels, and partlcular-
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1y a jewel which was glfted by the King of Sweden to General Leslie her grand. =

- {ather as a tgken, and which her grandfather did legate to the family, with a
- Vo, VHL : 180



