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1676.‘ 'j'uly 4 Bucnanaw against Loais.

Tue Lorps found, That a person out of the country, being cited at the
markeét-cross of Edinburgh, and pier and shore of Leith, upon 60 days’ warning,
to be holden as confest, though he was’not cited personally,’aod that the decreet
could not be questioned upon that ground as null; but if he were living, and
desired to be reponed to his oath, there might be ground to repone him,

Reporter, Neawbyth. - Clerk, Mr Fobn Hay.
Fol Dic. v. 2.p 184 Dzrleton, No. 367 p 181.
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* L x Stalr leports this case :

Tuomas Locie having pursued George Buchanan for several articles of ac-
counts referred to his oath. The defender allegcd absolvitor ab instgntia, That
he could not be holden as confest, because he was not personally apprehended
by a messenger. It was replied, That he was out of the kingdom, and cited
upon 60 days, with certification to be holden as confest, according to the com.
mon consuetude, whereby all Scotsmen are liable to the jurisdiction of the
Lords ; and if they have any interest in Scotland, they ought to have: procura«
tors in Edinburgh, which is communis patria, to answer for them, as to all certi-
fications, whether it be in improbations, or bemg fugitive for not. agpearmg to
underly the law, or to give their oaths, or to be holden as confest, and so the
law holds them contumacious if they have no procurator to compear, and shew:
the just cause of their absence, and so purge their contumacy, in which case
they will get commissions to depone abroa,d It was duplied, That the certifi-
cation pro confesso is only sustainable upon being personally apprehended, and
not upon citation at the dwelhng-house, which is more than the market. -Cross,
especially in this case, where the articles are alleged to be several years before
the defender went out of the country, and no citation till immediately after he
was gone,

Tue Lorps held the defender as confest, upon_the citation at the market-

- cross of Edinburgh, &c. but allowed hxm commxssxon to depone abroad, if his

procurator did de31re it.
- Stair, V. 2. p. 437

** Gosford also reports this case:

IN an action betwixt one Buchanan and Logie, this general point was consi-
dered, it a party absent, out of the country, and the libel referred to his vath
may be holden as confessed. The citation being upon 69 days, the reason of the
doubt was, that it was locked upon as a principle, that no party can be holden
as confessed but such as are cited personally apprehended, The Lorps did find
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otherwise by their interlocutor, upon the reason that it might be a general pre-
judice to all trust and commerce, seeing defenders, who,were sure there c¢ould
be no other probation against them by writ or witness, might so dispose upon
their affairs as to retire oat ef the country, of purpose to- défraud their true and
lawful creditors,

Ga.g‘brd MS‘ Na 87::‘,s p‘ 550.

1680. December 17. Cirrx ag‘aimf SHARI?;

]'AMEs CLERK pursués redl’lctn‘m of an appnsirig of thé lands of Conachie, upon
these reasons; 1mo, That it'procéedeéd upon decreets of the' regahty of St An-
drews in ‘absence, holding Cotidchié as confest, for €Xutbitant prices, fir above
the fiars; 2do, The archbishop' Hadt received the plitsder as his vassal upon an
appiising, beforé thede décreets; and so ought to'Have called him in any process
agaitist the pOSsessors ;' 3tio, He produces a dxscharge of & part of the feu-duties
éppﬁzaf for, and yet indists it for dnniulling the appnsing simply, but for re:
sticting’it ‘to thie prificipal $n’ abd annualrent, atid: thé trué prices by the fiars,
The Feferder anivered, Thit if the dischaige had: beéit by the bishop himself,
it mlght have annulled thié apprising, but being by his factor, he might have

,,,,,

been ignorant of it the time’ of the' apprising, unless it were proven that before’

then the factor had accounted therefor, and therefore the discharge can only be
allowed in the apprising, but testrictéd no” fuither; neither is there any man
obliged to accept the fiars,-if he can prove a. greater price, which he did, by
~ holdinig the heritor as confest who cannot be reponed after so long a time and
diligence. ‘
.Tue Lost restncted thg agpnsmg to the ﬁars, and to the annualrent and
nvecessary expenses. B L e
; Fol ch Ui 2. p 184 Stazr, V. 2. p 819
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1682. Fcbruary e agaz'mt LITTLEGILL.

A PROMISE of payment being referred to the defendcr s oath and he having
deponed non memini, the Lorps held him as ‘confessed, unless he would be pos1—
t;ve before extracting, it being fuctum proprium within two years.

Fol. Dic. v. 2. p. 184. Harcarse, (Oitns.) No 738. p. 209
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