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BASE INFEFTMENT.

"SECT. X.

~‘Whether Infeftmenfs of Relief are valid vﬁ'thout Pofleflion,

INcLis against The TENANTs of EAST-BARNS.

- In the multiple poinding purfued by the tenants of Eaft-barns, the Lorps
having found, after full hearing, that Crammond’s infeftment was clad with pof-
feffion, after the date of the difcharge granted by him, but found in cafe Mr

-Patrick Inglis was infeft, and in poffeffion before the date of his difcharge, the

creditors. who had apprifed his right were preferable ; wherein the utmoft favour
being allowed to Crammond, his infeftment not being of a yearly annualrent, but
as a right of property ; yet nothing, as appears, being able to fatisfy Crammond,
but the ruin and prejudice of the whole other creditors, he hath given in a bill,
craving the laft part of the interlocutor to ‘be helped, ¢ In finding that Mr
¢ Patrick’s right being clad with pofleflion, before the date of the difcharge, was
¢ preferable to Crammond’s.’. Whereupon the Lorbps defired’ that the general
point might be cleared, whether a bafe infeftment of relief before diftrefs, was
preferable to a pofterior public infeftment, or bafe infeftment apprehending pof-
{eflion before the date of the diftrefs. And as to which it was alleged for Cram-
mond, 1s¢, That the only foundation whereupon it is required, that a bafe infef:.
ment fhould be clad with pofeffion, is the 105th a&, Par. 7. King Ja. V.; and
which act proceeds only in the cafe of infeftments of lands or annualrents, but
not in infeftments of relief. 24/, The faid a& proceeds likewife where there is
prefumption of fimulation, whereas the onerous caufe of Crammond’s infeftment
is inftructed and acknowledged. 3dly, That a bafe infeftment for relief before
diftrefs,” cannot apprehend pofleflion ; and fo the want of poffeflion can infer ne
fimulation. - 4tbly, By the a& of Parliament, anno 161 7, The diftin&ion of bafe
and public infeftments is altogether taken. off, the regifters being now patent, fo
as bafe infeftments wanting pofleflion may be known and difcovered. s5thly, A
bafe infeftment with relief is alike with infeftment of warrandice, which has been
found preferable after evition of the principal lands upon the fame ground of

law, that it could not apprehend pofleflion before eviction, which ex paritate

rationts hould be extended to infeftments for relief, 6tbly, Though it were
otherwife in the general, yet there are. here many {pecialities, fuch as that My
Patrick had granted a bond of corroboration of Crammond’s right, and o My
Patrick’s pofleflion iz 7ps0 momento did accrelce to Crammond. 2dly, The credi.
tors got payment of their annualrent, which did clothe Crammond’s right with
pofleflion.  3dly, His right was upon death-bed, and made by a father to a {on
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in f:rejmhce of Crammeond, who is:an anterior creditor. It was answered for the
ereditors, That the pretences infifted an are of no weight, and altogether infuf-
ficient to fubvert that eftablithed and fundamental diffesence the law, and the
inviolable pracice has ever acknowledged, that a bafe infeftment not clad with
poffeffion, cannmot be preferred to a pofterior public infeftment, or other bale
right clad with poffeffion ; and certainly the cverturning and confounding of
that difference, wete a prejudice both to the fuperiars, creditérs, and purchafers :
For, 1st, Sub-feodations, or bafe infeftments, are -ever reputed in law fimulate and
unfavourable, being always tranfacted betwixt the granter and the receiver, with-
out the leaft confideration of the true fuperior ; whereas public infeftments can-
not be but by the a& and deed of the {uperior, and can neither be granted, nor
taken away, but by the intervention of the fuperior’s act. 2dly, Albeit the act
ef Parliament King [a. the s5th, does require poffeflion by the fpace of year and
day, to prefer a public infeftment to a prior bafe right; yet fo odious and un-
favourable are bafe infeftments not clad with poflefion, that cuftom and the invio-
lable practice has difpenfed with any fuch quality. 3dly, It is frivolous to pretend
that the ad& of Parliament King Ja. the sth, does not exténd to bafe infeftments
for relief, feeing the fintutory words axe general, and an infeftment of relief is an
infeftment of lands. 4zbly, It were more dangerows to difpenfe with the want of
pofieffion in the cafe of infeftmients for relief, than in cafe of any other infeft-
ment, becaufe there is greater hazard of fimulation and contrivance in the cafe of
fuch nights ; infeftments of relief ufually ruaning in general terms, for all debts,
fums, engagements, and cautionries; and though it weve fppecial as to debts, yet
great coatrivances may be committed ; and there is nothing more ordinary than,
upon payment.made. by the debtor, to take blank allignations. It was replied,
That this.argument is of no force ; and the receiver of the infeftment has an eafy
remedy by making it public; and if all infeftmetits: which camnet apprehend
pofiefion, be fimply preferred to peflerior public infeftment, and to infeftmenta
clagd with poffefion, it would lay a foundatien for all contrivances, and muft be
extended much farcher than. to infeftments for relief; and’ the fame muft alfd
hold in: infeftments granted for fecurity: of fums;, whereof the terms of payment
are fifpended. for many: years.; and if this pretence hold, there needs no-more but
in the bady, of the infefements to prowde that the entry-to the pofiefion muft
he {uipendbd for. “many. years.: And it is certain, and knewn by common: expe-
sience, that poffeflion is of great moment for difcovering of private and' latent
rights.; and even. where bafe infeftments cannot apprehend pofleffion, befides the
vemedy. of making them public, there is place to ufe diligence per moduni decla-
rateria : But that a fimple bafe infeftment for relief, ‘witheut the leaft qualificas
tion of pofieffion or diligence, thould be [uftained, were’a preparative of moft dane
gerous confequence : And how is it poflible that any weight or moment can be
laid-upon- the: point of diftrefs, thereby to give preference to pofterier, publie, of
bafe infeftments clad with pofleffion ; fince the haver of the bafe right is alfo
mafter. of the diftrefs given to himfelf, and fo may abftra@ it of purpofe to get
Vo, IIL, . 8 G 2
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preference to pofterior public, or bafe infeftments clad with poffeffion; and.
which fraud and contrivance is'impoffible to be obviated ; and the Lords of Seffion
have ever been jealous of bafe infeftments wanting poffeffion, even though they
could not apprehend the fame, and which has been fo exprefsly decided, July 12.
1634, Creditors of Sir James Oliphant, No 9. p. 1281. And as to that pretence,
that by the introduction of regiiters, the difference betwixt bafe and public in-
feftments is now taken off, it is answered, it is a grofs miftake, and there is no-
thing more evident by the current and tenor of decifions, than fince the eftablifh-
ing of regifters, that the difference hath ever been tenacioufly obferved, and ad-
hered to ; and there is evident reafon why it thould be fo, fince public infeft-
ments are no lefs ordained to be regiftrate than bafe; and fo of their own nature
being more public, as being conftituted by the fuperior’s a&, or if bafe, corroborated
with the firft poffeffion, they are ftill preferable and privileged- beyond private,
bale, and latent infeftments, not clad with pofleflion ; and certainly the intereft
of fuperiors, purchafers, and executors, is greatly concerned, that they fhould not
be expofed to fnares from private and latent infeftments; and regifters are not
fufficient to avert the hazard, not only in refpe& of their lofs and confufien ; but
alfo having no ground from parties pofleflion, they know not where to féek, ot

‘begin, or end at regifters ; and neither creditors nor purchafers, when they intent

improbation for clearing of rights, do follow a rule, but to try who are, or have
been pretenders to pofieflion : And of all infeftments, thofe for relief are moft
dangerous, and wherein the greateft fraud and fimulation may be committed;
both from payment of the debts, and abftraling of the diftrefles, and the like.
And whereas it is urged, That an infeftment of warrandice, though bafe; yet
after evi&tion, is preferred to a pofterior public, or bafe infeftment, clad with pof-
feflion ; it is answesed, 1s¢, Itis, and has been ever the opinion of our lawgyers,
that infeftments of warrandice, as tothe point now in queflion, have been. a: {pecial
cafe, and yet the point has never been decided in the general, but only in fpecial
cafes. 2dly, The reafon of difference is, becaufe the pofleflion of the principal
Iands, is, as Sir Thomas Hope obferves, reputed fictione juris pofleffon of the war-
randice lands, which cannot in the leaft hold in the cafe of infeftments of relief,
or others of that nature. 3dly, There is no poffibility that there can be fo much
fimulation and contrivance in the cafe of infeftments of warrandice, as in thofe
for relief; feeing parties cannot be prefumed to quit the principal lands upon col-
lufion ; and befides the diftrefs muft be by procefs ; and parties having intereft
may confider the eviction and grounds of the fame, and difcover the colufien, if
any be; and infefiments of warrandice are very favourable, that parties fhould
have recourfe, being excluded from the poffeffion of the principal lands ; and an
infeftment of warrandice is but a conditional right, and depends upon a contin-
gent hazard ; and upon which account a bafe infeftment of warrandice in ward-
lands imports no recognition before evition ; which is clearly otherways in an in-
feftment of relief; which is no conditional infeftment, as to the point of right,
and fo would infer recognition, albeit it is no prefent title for pofieffion, until dif-
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trefs be ufed”; and fo there being fo great difparities betwixt the one and the
other, there is no ground of extenfion of a fpecial cafe of warrandice to infeft-
ments to relief. And as to what is urged from the f{pecialities, they are of no
weight ; and though Mr Patrick did corroborate Crammond’s infeftment, yet it
was before Mr Patrick’s own right, and before Crammond was infeft, and is only
a perfonal corroboration ; and sibi imputet, that Crammond did not make his right
public, or ufe diligence thereupon by inhibition or declarator, as he might have
done. 2dly, Though Mr Patrick’s right had been upon death.bed, yet being for
a true onerous caufe; and for his relief of his engagements for his father, which
can be inftructed ; it is not quarrellable, neither upon the reafon of death-bed,
nor upon the act of Parliament 1621 ; Crammond’s own debt being a part of the
fums for which it was granted. 3dly, It is an impertinent conceit to pretend
that payment of the annualrent to the creditors, does. clothe Crammond’s infeft-
ments with poffeffion ; that being a notional and metaphyfical poffeffion, which
law never underftood, and certainly the creditors have no right to Crammond’s in-
feftment ; and payment to the creditors can no more clothe his right with poffef-
fion, than the diligence of the creditors could clothe his right with pofleffion ; and
law underftands no other poffeffion, but where the party infeft is either in the
- natural pofleflion by real and actual detention ; or in civil pofleffion, by uplifting
of the duties, and getting payment of his annualrent, where it is an infeftment of
annualrent ; and the utmoft has been already allowed to Crammond, in fultaining

payment of annualrent to himfelf, and his difcharge, to clothe his infeftment with’

poffeflion : And as there is no fpecialities urged for Crammond, which are of any
moment, fo there are great and pregnant fpecialities againft him. As 1s¢, That
his difpoﬁtion was feven years before Mr Patrick’s right, whereupon he did not
fo much as take infeftment, but fuffered the common debtor to poflefs ; whereas
if he had been infeft, the failzie had been committed, as de faclo it was, annual-
rents not having been paid to the creditors yearly, which was the condition of his
right, and upon the failzie whereof he was allowed to enter to the pofleffion.
2dly, Crammond has got payment of all his bygone annualrents, and a third part
more ; whereas the other creditors, fome whereof are at the point of ftarving,
by lying out of eight years annualrent, their condition is moft favourable; and
it is moft unjuft and . invidious for Crammond, who is full-handed, to debar and
exclude fo many juft creditors, he having thirteen chalders of viQual yearly for
10,000 merks of cautionry; whereas the other cafe is fo calamitous, that the other
competitors, and the apprifers, have but pofleflion of eight chalders of victual for
forty or fifty thoufand merks. Likeas Crammond has acknowledged and homo-
logated Mr Patrick’s right, both as being witnefs thereto, and as having confirm-
ed the fame as commiflioner for the fuperiors. |

Tz Lorps found, That Mr John Inglis having, in the {ame writs, an infeftment
for fecurity of a fum due to him, and for relief of feveral fums, for Eaft-barns,
privileging him to enter to pofleflion till he were fatisfied and relieved, whereby
he might either purfue the pofleflor for his annualrent only, or for Roth principal
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and annualrent; or- any intromitter with the rents; or thight tike payment from:
either; that having gotten payment from: his debtor’s fory, wHo Was in poffeffion of
the lands, thiereby his bafe infefrment was clad: with pefleflion, and preferred:
to the pofterior infeftment of the fon, or his creditors; but the. Lorps found; that
the infeftment for relief, being bafe without pofieflion or diligenee, ne annual-
rents being paid to Mr John Inglis of thefe fums, that the bafeinfeftient to the
debtor’s {on, before relief of feveral.creditars, having attained:the firft pofiefhion;
was preferable. Ste DEaTh-Bzb..
Kol Die. 0. v. p: 95 Stair, v. 2. b 527

*4* Dirleton reports the fame café :-

- Mr Cornertus Incuis being debtor to Mr Johin Inglis. of Crammond iii the-
fum of 3500 merks; he did give to Grammend,, for {ecurity of the faid fum, and:
for relief of cautionries for him, extending to towards 10,000 merks, a bond for
payment and relieving him of the faid fums ; with an obligement to infeft in the.
lands therein-mentioned, for his fecurity and relief of ‘the. faid fums ; ‘and'a pre-.
cept of fafine, whereupon infeftment followed: And thereafter, Mr Patrick Inglis,.
the faid Mr Cornelius his eldeft fon, did grant a bond to Ciammond, relating ex-
prefsly to the faid former bond and right of relief, and in corroboration thereof,,
and the infeftment thereupon, containing an obligement_ for paymert and relief
of the faid fums.

Thereafter the faid Mr Patrick did obtair frony. his father, & riglit and infeft..
ment of the faid lands, upon that narrative, that he had'undertaken the payment.
of his father’s debts; and that he was ‘engaged for him ; and that the faid right
was granted to him. for his relief; whereupon hie obtained poffeffion ; and, before.
any diligence, at the inftance of any of the other creditors, he did pay fome an-
nualrent to Crammond upon a difcharge, relating to Crammiond’s right and in-
feftment forefaid.

Thereafter, there being a multiplepoinding raifed’ againit' Crammond, and fome
of the creditors, who had deduced a comprifing againtt the faid Mr Patrick of his.
right ; the ereditors alleged, that they ought to be preferred, becaufe Cram..
mond’s right was only bafe, and the faid Mr Patrick’s right was clad' with poflef-
fion, before-any pretence of poffeffion in the perfon of Crammond ; and that they -
having comprifed Mr Patrick’s right, are thereupon preferable to Crammond,
Whereunto it was answered, That Crammond’s right, being. a right of relief,
could not take poffeflion ex. nasura of the right, until ‘a diftrefs ; and becaufe it,
was provided by the right itfelf, that Crammond fhould enter to the i)oﬁéiﬁon in.
cafe of diftrefs; and in cafe he fhould not be paid of his annualrent ; which he
could not-do before declarator: And-that the Lorns had diverfe. times found,
thar infeftments of warrandice, whereupon there. could be no poffeffion before
eviction, thould be preferred to pofterior infeftments ; and that infeftments of
anaualrent, Leing anterior, {hould be iuftained in. a competition with pofterior



BASR RURFEMENT: s52

BlE iR oAt il Witk PoflSfofl; DRGRIE thié' firlt teiti-of pRYEHE of the

annualrent was not come, when the-poft@rioit Hiféfiieht caifie to“Ha v pofemsas
-and that the competition was not betwixt Crammond’s and the comprifer’s infeft-
ment upon the comprifing, but Mr Patrick’sown infeftment ; and that Crammond’s

infeftment wds clad with' poffeffion before the comprifer’s right and intereft, by

payment of the annualrent of the faid fum due to Crammond himfelf ; as appeared
by the difcharge accepted by Mr Patrick relating t6. Crammond’s right and infeft-

ment forefaid : And that bafe infeftments, by the common-law, being valid ; and.
by thea& of Parliamént K Jar 5th, in-anno 1540 ; it being provided, that for ob-
" viating: frattl- by grarting (private;and latént infeftments, in!prejiidice of pofterior:

mfeftments thit are pdblic; beig eithiér holden of the fuperior;. or by pefleffion®;

the faidad of Parlament: canmot’ be extended ‘to this café ;. in. reffet Crame-
mond’s ight cannot be faid: to have been: frandulent and: private as: to’ Mr. Pax.

trick’; in refpeéichiodid hot only know the fame, but did ratify:and cétroboraté

* the faid-right ds 'faid is; bogh before iy own right and after thé: fame’;" and: before:
the-interelt of credicors; e did i effe@t r&t:ty and! hbﬁiéloga’te thé fame, by

 miaKing! paymienit conforthy thiexdd, wb Ridsis,

‘Bite: Liowos, ittt refped: thier cafb wad. of xﬂmﬁent; dsito the pt’eparanve, or=

dained that it fhowld De debafed antong’ thénifElves's And uport. the’ debaté

they decldeditiiefe points: 1} THat thie fuil d bf Patlinrhent K. Jai sthibeing

generaly amd thidee Beingino exeeptions of infeftmetits of - relief; the' faid a&t is
- cumpretien(ie of thefamel -2l Thotigh the'alk oF Paiments. anetit régifras
tioiroff fufifiet] does fecur il H faeoeisY yemre: Rith a&iofpa*ﬂmham K. Ja:
549h #'rioe takend ey ;- thoigioin e cdfs, the Dotds wteiape:to fabous pmm
isfbfeitents; Whele there is'nb prefifnption: of iy A3 thibrefste, Whed theld

isany’ poifefﬁbn a¥iin the''caféi of infeftments’ of{ﬂvé&fruﬁdiﬁé “they o tiat ﬁa‘-»
vionie jurss, the pofiéfiion of the piintipil 1aalls; is the pofellfors of thedwirragdice.
3B Phataltelt Mr Patrick: could. nét’ queffion Crathimittds right; fov the!réafoti

foiélatd; yet the comprifers, ;- being: fingular faceeflors; may ‘queltion’ the fanfeél

Tisx Lorpy:thetéfore préferred 'the creditdrss~ AR yét fuRaibed CratmioHds
infeftment, im0 far as-cotidernis theé: famr forefall ‘dué to- hitafelf; antniot as 16
cautionries ; in réfpedt-the faid difcharge was' orﬂy of thé: aﬁﬁiiét‘h'ent O thié fdfﬂz

due'to himfelf..
This decifioh’ appearsito be hard; upon. thefk- cdnﬁﬂeratmrré Tt Becauf‘e

Crammond’s infeftndent, though bétf’e as to” the point ‘of right, by th¢ cdrlmai.

Iaw is preferable’: And'ay'to the fuid flatite, itintroduces‘only a‘prasudipiiv juris,

that bafe inféfrménts, not clad” with- pofieffion; are” plefamiptively fraudulent =

And-tiie’queflibn;, Whether Crammond’s inféftment’ wit frauduleff, vcﬂé‘t()‘ be

corifidered in relation to'Mr Patrick anid his irifeftnvent’ and not“to ‘his fudceflords

And the {aid prefumiption was taken away by ‘Mr Pdtifek’s deéd foréfaid, havt

ing cotroborated; as f4idis; Crammond’s infeftment ;- which was veriftéd by d kit
fubfcribed by witnefis; and which 'was found'to mlhtéfe* even againft'thé’ crédi=.

tors; and: to clothe Crammiond's- infeftment - with pofféffion 247, Cratiinodd's:

No's4:
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right being jus individuum, though upon diftin& grounds, it could not be fraudu-
lent and private ex parte, and ex parte public.

kaddos e A&, Sir Fobn Cunningbame, &e. - Alt. Lockhart,
Dirleton, No 461. p. 224.

*.* Gosford reports the fame cafe thus:

In the multiplepoinding, betwixt thefe parties, wherein there was an interlocu-
tor upon the 13th of December 1676, (See CauTioNER.) finding that Crammond’s
difcharge of the annnalrents was prior to Mr Patrick’s right, or the comprifer’s,
that then he fhould be preferred ; but if Mr Patrick was infeft, and in poffeffion,
before his difcharge of the {fums due to himfelf, or the creditors to whom he was
bound, that then the comprifer from Mr Patrick, who had obtained infeftment,
were preferable ; thereafter, upon a bill given in by Crammond for a new hear-
ing upon this point, that albeit his difcharges were pofterior to their right, whe.
ther clad with pofleflion, or made public by the {uperior’s confirmation of the
creditors comprifings; yet, in law, he ought to be preferred, becaufe his infeftments
being prior to Mr Patrick’s, and being an infeftment of relief guocunque tempore,
he was diftrefled, and obtained difcharges upon payment ; it ought to be drawn
back to the date of his infeftment to make it public : Both parties were ordained
to be heard in presentia upon that, as being of a general concernment, and a cafe
not formerly decided. It was alleged, for Crammond, that his right was prefer-
able, upon thefe reafons : 1s¢, That before the act of Parliament K. Ja. 5th, the
Parl. 4. cap. 105. there was no diftin&ion of bafe and public infeftments, but they
were preferred according to the dates of their rights and {afines ; and by the faid
a®, which did innovate the cafe -of law, as appears by the Rubrick, the caufe
thereof was for preventing all fimulations and contraventions, as the only caufe of
making that ftatute ; whereas that realon cannot militate in this cafe, Cram-
mond’s own debt, and his cautioners, bei.g all inftructed and acknowledged to
be juft and truly refting to Mr Cornelius Inglis, his creditor, by Mr Patrick his
fon, who did corroborate his infeftment of relief before the creditors comprifers,
who are now in competition. 2dly, Notwithftanding of the faid a& of Parlia-
ment, where lands are difponed in warrandice of principal lands, only bafe, and
never clad with poffeffion, before that another acquire a right thereof, who is
publicly infeft, or in pofleflion year and day, before any diftrefs againit the ac-
quirer of the principal lands, yet that intervening right doth not hinder the dif-
trefs, upon an eviction, to be drawn back to the infeftment of the principal lands,
and thereupon to get eviction of fo much, as the diitrefs of the principal lands
amounts to, notwithftanding of a public right or poffeffion year and day ; bat 1o
it is, that Crammond’s infeftment being for relief of all cautioners, it is of that
fame nature as an infeftment of warrandice, and ought to have that fame effet,
feeing his diftrefs could not occur, until the creditors to whom he was bound cau-
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Yionier pleafed to execute the law againft him, and until then he could not purfue
a declarator, and enter to the pofleffion of his lands ; and fo it not being his fault,
in law and reafon, upon the exiftence of diftreffes, he ought to be preferred to all
intervening creditors and comprifers. 34y, By the act of Parliament 1617, anent
the regiftration of fafines, all creditors or buyers of lands being thereby putin a

capacity t0 know all infeftments, and: the condition of their debtors, who - difpone.

to them any rights of lands; and all fubjets put in tulo, by looking in to'the pub-
lic regifters ; the reafon and: effe@ of the firft ad of Parliament in K. Ja: sth his

fime, is fully taken away, and all infeftments ought to be regulated-according to-

the priovity of the date of fafinesi 4¢bly, Mr Patrick his-fon’s- infeftment; from
whom the creditors, in-competition; comprifed; was not only-made upondeath-bed,

but by a father to his apparent heir; which could- not- prejudge prior creditors,.
who may reduce the fame. It was answered, to the firft, That the aét of Parlia--

ment K. Ja. 5th; was opponed, which bears no diftinétion; but if all cafes prefers

the firft publie right, er a bafe right:clad with a year’s poffeffion ; as to the Ru-

brick, albeit it bears that fpecial reafon of fraud and:fimulation, which, before
that time, was a common practice, yet the law and ftatute is-general without-any.

exception 5 fo that if Crammend hath-dene ne diligenceupon his-bafe right, either

by declarator, or purfuing for mails and duties, by the fpace of-many years, which
was in his-power before the comprifers were publicly infeft, it was his own fault,

and he hath. juftly forefaulted: the benefit of his- right; and- the creditors who-
have done diligence; and obtained their right to be ‘made public-before him, are
thereby: fecured ; and’ he can-never evi& any part of their lands but'by ufing an.
otder of redemptien-;-efpecially feeing he himfelf, by-a commiffion from the fupe:-

riors, did. fubfcribe precepts and.charters for infefting them; to be holden of the.

fuperiors ;. and if*this: principle were taken away, it would-open a -door to.mani=

feft fraud and circumvention of true creditors who have done diligen;ce; and all.

buyers of lands for a-juft- price ;*feeing, upen private bonds, and obtaining of -dif-
eharges from the debtor himfelf; or from- other creditors-whofe debts- were fatis=

fied, or public rights, they might be.in hazard by evittions ; and in this cafe there

is great prefumption of fimulation, the parties: being fo-near related; and all:the-

deeds whereupon he now.-founds being latent for fo long a time. It-was answer-
ed to the fecond, That infeftments of warrandice are,. of their own nature, far

different from the cafe now in- queftion; which. is- only an.infeftment of relief-
which is not out of warrandice lands different from the principal ; - {o- that there

being no poffeffion. at. all ‘of: any lands - before . the: comprifers had a public right,
upon a fupervenient diftrefs for payment of annualrents ; .there being neither de-
elarator, nor diligence done to enter before.the public rightf 3. the fame can never

be prejudged ; payment of annualrent being only a perfonal a&, and no real deed; -

whereas there being an infeftment. and .poffeffion of principal-lands before. any

evittion ; as Hope obferves, and in- the conftant Pracique, THE Lorbs: have:

decided, that, by. a fupervenient eviction, the heritor hath recourfe: to the warran-
dice lands pro tanto, quia, filtione juris, the poffeffion of -the principal lands is the
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¥ound, that a
bafe infeft-
ment of relief,
being a com-
plete right in
Suo genere, is
preferable,
witheut pof-
feflion, to
a pofterior
public volun-
tary infeft-

1332 BASE INFEFTMENT.
Ppfleflion.of - the warrandice, and is prefumed to be the heritors poffeflion;. a8
welk.as the principal, it being fingular and noways quadrating with a-bafe infeft-
f;m}ep;. gf,lqi;;ds, without real warrandice. It was answered to the third, That the
aét of Parliament 1617 does noways innovate the firft a& of Parliament, being
only.made to take away private latent real rights, by ordaining public regifters,
whereby, all, a:g:guircns may have infpection of the condition of their authors, whe-
ther they be denuded ; or notwithftanding thereof the firft right made public or
clad with pofleflion is always preferred to a prior bafe. right. It was answered to
the fourth, "Fhat albeit the fon’s right was made on death-bed, which is denied,
yet that is only a ground of reductipn to an apparent heir, who is prejudged ;
whereas, in this cafe, the right was made to the apparent heir himfelf, who had
undertaken to fatisfy his father’s whole debts, exceeding the true worth of the
lands, among which Crammond’s debt and cautionry being infert, if he fhould
quarel this right, it were to take away his own fecurity. Twugz Lorps did cop-
fider this as 2 new cafe undecided, and of an univerfal concernment ; and, after
much debate amang themfelves, did at laft find, that Crammond’s bafe right,
Beyer being clad with pofieffion of the lapd, nor diligenge done upon any diftrefs
to affed; the fame, and that there was no difchasge prodyced, bug of the annyal-
rept of bis gwn privatg debt, they did adhere to their firf intetlocutor,. finding
him oply preferable as o that fpecial debt ; and, as to his cautionties, did find that
he could aly come in paxi passu with the comprifers in competition, as being ali
in a like copdition, by virtue of My Paurick’s right, which was granted for them
all, and by virne whergof he had been year and day, in poffeffion ; which appears
to be founded: on good law and reafon : Seeing, that if ‘bafe rights upon an ob.
ligement to religve, not having been made public, fhould be found preferable
upon private latent difcharges, without any real diligence, it. would open a door
to manifsft fraud and cixcumvention, and overturn the wadoubted law and prac.
tigpes Whereby. all jult creditors, or acquirers, who, have g0t public infeftments,
might be fruftrated, and their rights made void and null. Sz DEeatugmp,.
SRR Gofard, MS. No ggo,

1682. February. ' : .
SR Bruce of NewToN against The GREBITORS of CLACKMANNAN,

Tue Laird of Clackmannan having, in December. 1677, granted a bafe infeft.
ment.of relief to his cautioners, with a provifion, That they thould not enter to
poflefs till after diftrefs and payment of the cautionry, and proportionally : he,
long.befare the Whitfunday thereafter, made a refignation in fayour of his per-
{onal.creditors, on (which) there was a charter expede in. Exchequer :. that fame

day the cagtionets applied fo the exchequer for a confirmation of their right ; but

the refignation was preferred, and. the confirmation delayed for fome hours : yet
both were infeft on their refpeive charters before the..term. of Whitfunday,



