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7 ARRESTMENT.

w hereby a fum arrefted is fecured, fo that the debtor cannot uplift ; and the
pelfon in whofe hands the.arreftment is made, cannot pay or give away the fame

“in prejudlce of the arrefer ; and as, in immobilibus, inhibition doth not eftablifh a

Tight in the perfon of the credltor unlefs he deduce a comprlﬁng, but doth affect
‘the fame, fo that the debtor cannot prejudge the creditor, and his diligence if he
"comprife : there is eadem ratio in arreftments in mobilibus. Upon thefe grounds it
was found, That the debtor deceafing, the fums arrefted being i efus bonis, ought
to be confirmed ; and that the .creditor could not have action againft the perfon
in whofe hands the arreftment was made ;° and the apparent heir of the debtor
‘called for his mtereﬁ but fhould conﬁrm himfelf executor—cred}tor ($ee Lecat
DI‘LIGENC'E \
- e Fl. ZD‘w. v. I.'p, 58. Dz'rleton, -No 53. p. 21.

1679 ?’amzary 16. : :
The EarL of Wemyss against Thc LAIRDS of May and A‘P’LECORSE

. 'IAHE Earl of Weems having arrefled in the L,an,r.d of May’ s hands, all fums due
by him to the tutor of Lovat, for payment of a debt due by the tutor to the
Earl, he did infit in a procefs for making furthcommg, wherein May deponed
that he was no ways debtor to the tutor, but by a bond, whereof he praduced
the double, bearing 8000 merks to have been borrowed from him by the tutor
and his Lady ; which he became gbliged to pay to the longeft hver of -them two,
in conjun&-fee and liferent allenarly ; and, in cafe the fame was not. paid to them
in their life, to Ifobel Frafer, their daughter ; and failzieing of her, to the Lady’s

. children of her prior marriage with M‘Leod, that the fhould nominate ; but de-

_poned, that the arreftment being loofed, he had recovered his bond ﬁom the tu-
tor, and given a bond to’Lochflin for the fame fum ; after this oath, the procefs
fifted for feveral years, and the Earl hath wakened the {fame, and adjoined a de-
clarator, that Lochflin having, that Tame day he received the bond from May,
given an aflignation to the fame effect with the firft bond, whereby it was evi-
dent that the {fum yet remained in May s hand ; and that the bond granted to
Lochilin, and affigned by him, came in place thereof;" that, therefore, it. ought
to be made furthcoming to the Earl for payment of the tutor’s debt, in refpect
the tutor was fiar in the firft bond ; and the fecond bond was procured, not upon
payment of the firft, but upon renovation of the i‘ecurzty i1 name of Lochflig,
an interpofed conjunct perfon being the Lady’s brother, as is evident by the aflig-
nation by Lochilin, of the fame date with the bond, renewed to him, and of the
difcharge of the firft bond. Compearance was made for Aplecoife who had

-married the faid Hobel Frafer, and alleged, 1ma, That the {fum could not be made

furthcoming, becaufe the tutor, who was the principal party, was dead, and the
debt was not eftablithed m any reprefenting bim.  24o, That the tutor had in his
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ot tithe fufpended ; till which was difcuffed, He could have no fentence for
rﬂakmg furtheoming. — 3tis, By thie late a&t "of Parliament, aft “arreltmerits preu
feribe withinfive years, ‘and’ thefe which weré before the ack, withint five ‘yesiry
froth the daté of the atd, and the feft within five “years frofn their own: date.
Afo, This furn did never belbﬁg ‘te'the tutor, for the firft bond bemp in eonjundt-
fee to the tutor and his lady, and the termindtion being upon the ehildren of the
other marriage; fhe is underftood to be fiar; and her hufband but liferetitet. 500
Aplesorfe it a fiogular fuceeffor, having right from Ifobel as- her tocher; who, in
contemiplation thereot; ififefe his on in his éfate, dnd Rer it d- liforént ; {o hat
he was in bona fide; neithér knowing the arvefteienit, not ahy fraud,——The pur-
fuer answersd 16 the first, That he hud eited the tutors appareit: heir, who
might propeneé whit defénte he' plesfed 5 but feeing hé had affedted a fum-due
to the tutor in hi¢ life;’ and nome wds éntered to repréfent him therein, and did
not iafft for any Tum cfublified in the petlon of the tutors heirs, he was 1w futs
ther obliged.  To the sevond : The putfuer’s debt beling once eftablifhed by & li-
quid bend, the fufpenfion agalnft the fame was only a .general fufpenfion: againfy

all the tutor’s creditors by the Englith a@, without any fpecial reafon againdt the

debt, but only vo-filpend perfonal execution; the fime was now veid with that

acl; and: needed not be difcuffed, nor did it impesde. the effe& of arreftment;
which:fs a‘veal execution. - To. the. sixid v Though arveftments. preféribe within.
five years, if there be no citation, the!actish thetewpon preferibes. not till ten,
being waketied every fifth year ; and here there was an adion before the ad of
Parliament. To the fourth: In all conjun@-fees between man aund wife, the-
man is always fiar, unlefs ‘fﬁé‘“ﬁ@ﬁfﬁﬁﬁéﬁf“ﬁ“ have been originally the wife’s, and.

not the hufband’s jure mariti ; fo it is always prefumed that the means was the

hufband’s. To the fifth : Kirettiment betng b fenfif' it is effe@ual againft all.

fingular fuccefiors.

Tug Loxrps repetled ail thefe defenCES ‘except the fourth, and before anfwer

thereto, for-clearing whether the fum lent did -belong to. the man or wife, they-
allowed either paity fo adduce what evidence they could anci ef'pecxally 1f the

tutor’s lady had any herltable rlghts difpofed of about the tlme of this bend; ar
if fhe had in her hands any means of her. ﬁrﬁ hu{hand’ (See HUSBAND and‘.

WIFE) , .
Bl Bic o3, py 58 Stain .2 p. 674
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]’AMi:szmf)i:iﬂ Béihg créditor 'tié‘\_[ohnRiddell'in»Leith, arrefts all fums due to-
him, jn the hands of Mr. Patrick Bell; but, before intenting action, to make
furthcoming, Riddell dies; and now James Riddell purfues Mr Patrick Bell to
“make furthcoming, and. cites therein the heir. of John- Rlddell his debtor ;. Bell
raifeth a double poinding againft James Riddell, and Mr William Maxwell,. who
had confirmed himfelf executor-creditor to John Riddell, in the fums due by
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