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1'679 Nowmbcr 27 GR}ANT agam.rt mem ,

Mr ]AMEs GRANT havmg charged Grant of Auchterblalr. upon his bond for .

‘2000 merks, he suspends on - this reason, that this bend was put blank in the.

hands of arbiters, by the charger and suspender, that ‘they should hear both

parties -anent a process of four swine and 26 sheep alleged spuilzied from the
- charger’s tenants ; and that w:thout hearing of parties, or taking of probation,

the arbiters had ﬁlled up 2000 merks, which was most, exorbifant, in which the

arbxters did chleﬂy proeeed upon an act Qf htmontestatton, patched up by the
_ charger, y collusion of a clerk w1thout authority, bear;ng, That the suspend-
er’s defence that he bought the swine bona. fide, and therefore was free at least
of the violent profits, was repelled, unless he did allege that he. bought them in
a pubhc market; and as to’ the sheep, that they were intromitted with’ by
warrant from the Laird of Grant, whose officer havin nped aud found sheep
skins in the houses of two w1dows, on the charger’s
nge no good account, he.did fine them in L. 5o,
‘were taken from them by'.the susPender. It was amwcred for the charger.,,
_That it is known how far the vxolent profits of brood swme may go anq by
the claratlon of the arbxters produced, it is 1nstruct’ed thiet they d1d hear
both partxes, and did take probatlom by which it appeareth,xThat a tenant of

Grant s hayving'the swine'in a poxnd-fold upon account of skalth the owner'
dld offer satisfaction, and yet the suspender mtromltted W1th the swme, and

only prom.ls.ed to- Warrant“the tenant who pomded them, albelt/ both parties did-
apply. to him as Grant’s Ballxe, whereby he ‘was in mala ﬁde to buy them,.

much less to' take them :as he dld s and as to the sheep, lt is not alleged t};at '

‘there. was’ any pomdmg upon a sentence, but a symmary selzmg of the sheep, as s
belonglng to thieves; but the ‘main reason insisted’ on- was, that albeit. bonds :
granted upo.n compromzt ate in’ efect decreets- arbltral“ and‘ may be réduced a511
' arb:trmm boni viri ; yet whers ‘the parties consigned a, Bond, and a -discharge ins
.the arbiters’ hands, w1thout any other subrmssmn, but leavmg the bond blank
to be filled up by the‘arbiters; if ‘the consigner. of the boid accept of the dls_
" charge, and receive it\from the arbiters, he can never. ‘come_against the bond-.
granted for the tﬁscharge, no ‘more- than if’ he had- su“bSQribed the décreet-arbi -
tral after it had been plonounced but if he did not acqulesce and approve the -
arbunment he. should have refused the dxscharge and protested and if thzs/
point be not holden firm, that mean of termmatmg pléas, most usefal to'the-
‘kingdom, is- .cut off by consigning of mutual writs, mthout any-other submxssmn,
in ‘which case, if they accept and receive the: Wm? in thelr favours, they can:
_mever. quarrel the writ in favours of the other-party. :
« . Tue Lokps found the foresaid - apswer relevant against the- reasons of suspen--:
swn, That the suspender had recexved the dxscharge of . the prbccss ﬁom the ALe-

, for which they could
d ‘thereupon their sheep-

1

(I

" No 16. '

A person who ‘

" had received
+ from arbiters

4

the discharge

v of a process,

found not en.

titled to chala - ‘

lénge abond
which had
been put -

_ blank in' their -

hands, and -
filled up by -
them, |



o 10440 | PERSONAL OBJECTION.

No 16. bxter§ and therefore could not quarrel the bond filled up by them, and so had~
' no reason-£o- con31der or determine the rest of the points, -
 Stair, v. 2. p 709

* k Founfainhall reports this case : .
ALLEGED The ‘bond charged on was in obedience to a decreet-arbltral which
was illegal. . Answered, The accepting the discharge was a homologation of it.
“THE Lorps ordained the arbiters to be examined, if they made known to
Auchterblair what sum they had filled up in his bond, in regard he had-impli- -

gitly accepted the dxscharge. PO -
- ‘ o Fourzminball, MsS.

——— . C T
R e

1683. Febrz)ary 2. ]AMES BUCHAN against JAMES FORBES, and Others..

No 17, IN the actnon of declarator of -1ecogmtlon pursued at the instance of ]ames ~
A gift of e Buchan of Ockhorn against- James Forbes of Savock, it being allegcd That

ffgg‘fg‘,‘;?,;‘g;"' Forbes of Watterton and Petrie their base infeftments could be no ground of

§fd°‘;°b‘:,‘;° - recognition of" the barony of Auchnacoy, because these sasines being taken in

infefiment, - the English time, wlhen the casualties of recognition were suppressed shortly
" the donatar’s

bise inferr.  2fter the King’s restoration; they required their money contained in their
ment was  rights, and thereby loosed the wadsets, and that they never possest by virtue .

found to b
no 'igmﬁ,,d" of oOf these rights after the King’s restoration -—and it being replied, That in tak-

:iig“l‘f}‘)"t‘;x? iing of the sasine without the superior’s consent, there was contempt of the supe-
major part,  rior that oceasions recognition ; and-the recognition does not absolutely loose

l‘:fscaf!;;e]:th:as the wadset, sceing always it is in the power of the creditor to return to his real
;;;'wt,;qn-: . xight ;=the Lorps found the defence relevant. ~ And it was further alleged,
' “That the pursuer’s sasine of the lands of Ockhorn could be no ground of re-
«cognition of the barony of Auchnacoy, whereof it is alleged that it is a part,
because it was the pursuer’s fault that he did not make application to his Ma.
jesty for confirmation of his right ; and so having omitted to confirm his base
right, it cannot prejudge the defenders by helping to make up the alienation
~of the major part, and so make their interest to recognosce. ¢ Tue Lorps
found, that although the pursuer’s sasine might be a ground of recognition in
favours of a third person, yet-the gift being granted to the pursuer, his own

base mfeftment could be no ground of recognition to make up the major part.”
- . Fol. Dic. v. 2. p. 82, P. Falconer, N /o 46. . 235.

“#,% Sir P. Home reports this case:

-

1683 ﬁfaf"(’,‘f?;rm-;{:é}fi‘.s Buchan of Qckhorn ‘having obtained a gift of recog-
. citisn froin the Kung, of the lands of Auchnacoy, Ockhorn, and patronage of



