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the by-gones contained in the suspension, and therefore that it was in the charger’s
option to poind the ground, or to sue the suspender personally.
Fol. Dic. v.2: pr. 416, Spottiswood.

*.* This case is No. 11. p. 10546 voce PoINDING THE GROUND.

P

1785.  February 12. Gorpon of Ardoch against Lapy NEwHALL.
i

A liferentrix having obtained decreet for certain quantities of victual, as the
by-gones of her annuity payable in victual, and having discussed a suspension of
the same, the question occurred as to the expenses. The suspender pleaded, That
the victual ought to have been liquidated in the decreet, and converted into money,
and therefore he had good reason to suspend in order for a liquidation. Answer.
ed, It was the defender’s part to have applied for a liquidation, upon this medium,
that Joco facti impirestabilis succedit damnum et interesse : 'The pursuer could not insist
for such a liquidation, her claim was the ifisa corfiora; and had the suspender
thought proper to implement the charge by delivering over the ifisa corpora, she
could not have refused the same, nor insisted for money. The Lords found ex-

penses due. See APPENDIX.
Fol. Dic. w. 2. p. 416.

SECT. VIL

Execution of Decree of Suspension.

1681. January 18.
Sir James Dick, and . other Credltors of BaILIE MAR]ORIBANKS, agam:t

ALEXANDER CHAPELAND.

Alexander Chapeland having obtained a decreet against umgquhile Bailie
Marjoribanks, he gave in abill of suspension, and the Lords ordained the cause to
be discussed upon the bill ; whereupon the Ordinary having heard the cause, found -
the letters orderly proceeded ; but before extracting, Chapeland denounced
Marjoribanks, being then a dying, and now dead. His creditors supplicated the
Lords,showing that Chapeland had unwarrantably put the letters of the first decreet
to execution, and denounced the common debtor, whereby his escheat would fall ;
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and t‘Bére'fore he cught to bring back the horning, and cancel it, as unwarrantable ;

because after suspensions:is past; execution of the first decreet is thereby suspend-
ed, till by an extracted decreet of suspension the letters be found orderly proceeded,.

and be ordained to be put to further execution ; afier which the charger may either
put the letters upon the first decreet to further execution, or take new letters upon
_the decreet of suspension ; but before extracting, the.susp‘enider.is still in_tuto, and
- may apply to the Lords. It wasanswered, That after pronouncing ef the decreet,
- albeit not extracted, the charger might warrantably pomgl‘ or de;x;ounce upon the
first letters, especially seeing the decreet was 'warran.t‘ably fextraf:ted, vs{ithout any

- stop, or application for one. 2do, By the der;unciatmn, \nght is acqx.med to the
King of the defunct’s escheat, which cannot be taken away stlmmarlly, x.mthout
calling the King’s officers.  8tio, Whatever may be preten.d_ed in a suspension past
the signet, yet this was but a bill with a dehverar‘lce to d}scuss thereor.l. It was
replied, That the Lords have declared, that warrants to discuss upon bills of sus-

ensions, are in all points equivalent to bills past the signet. . .

‘The Lords found that the warrant to discuss the bill was equivalent to a signet
suspension, and that the letters upon the first decreet could not be put to execu-
tion till a decreet of suspension were extracted, and therefore granted suspension

to the creditors without caution or consignation, but would not call back the horn-

ing till the King’s officers were called.
) ) ‘ Fol. Dic. v. 2. p. 417, Stairy v, 2. fr. 834.

frrommrmsemm et

1687. November. Joun HamirToN against CoLONEL BORTHWICK.

In‘the reduction of a\horning upon these reasons ; ls‘t, That the e?;ecutions as
registrated‘ did not bear that they were stamped ; 2d, '.1he ‘Lords havx.ng fc?und in
a suspension’ o_f the charge, that the charger, whose title was an as.mgnano?x nc.)t
intimated before the cedent’s death, ought to conﬁrm before extracting, which is
in effect a turning the decreet of registration into a libel, the debtor ought to have
charged de novo upon the decreet of suspension, whereas he was denounced upon
the old charge; : o N .

Answered : The registration of horning is principally desxgned‘ f(.n: discovering
the casualties of escheat due to superiors, and not like that of inhibition for pub-
lication to the lieges; and the principal executions appear to be stamped. 24,
Custom requires no new charge upon a decreet of suspension. ) ‘

Replied: All writs ought to be registrated as they are conceived ; and though
the stamp itself be the subject only of sense, the words, « And I have affixed my

stamp,”” ought to have been registrated as a principal part of the execution. 24,

Though when a reason of suspension tends only to take off the charge in part, ags
when a partial discharge is produced, it is reascnable that the old: phargg go to
execution firo religuo; yet it is otherwise, when a reason of suspension enervates
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