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902 BANKRUPT,

1682. Fanuary 10.  Jonun CunxiNcHaME and OrHERS against laniirox.

RoperT Hamirton merchant in'the Bow, having in anno 1646, granted twos
difpofitions to his fifter’s hutband, viz. one of his houfe, and another of the goods.
of his fhop, both bearing onerous caufes ; and continued thereafter to pofiefs the
{ubjeéts difponed, fo as during the year 1677, and a part of the 1676, he was not
Tooked on as in a broken condition: In anno 168, when his ‘creditors began to
put to him, the brother-in-law took infeftment, and ftopped poinding of the thop
with the difpofition ; and the creditors having raifed a procefs againit him ;

Alleged for the defender: That Hamilton not being a bankrupt, at leaft not
being a notour bankrupt, and there being no ‘diligence’ againft him, he  might
prefer the defender, who, though a conjun& perfon, offered to prove an ade-
quate onerous caufe of both difpofitions. B R _

Answered : The Lords, in Kinfawn's cafe, No 29. P. goo.’ found a notour

- bankrupt, (viz. when a man had more debt than gear) though no diligence had

been ufed againft him, could not prefer. 2do, The difpofitions muft be repuite
fimulate, in tefpedt the defender lay by and concealed, of ‘defign to get the
the debtor credit. ’ e R
THE LorDs demurred on the firft reafon, but reduced the disposition on th rea-
son of simulation and latency, to the effe@ the defender, and other creditors be.
fore the difpofition, not thefe after purfuers, might come in pari pagsu..” But this.
mterlocutor is not sine sue scrupulo, {eeing the proving of the onerous caufe might
take off the fimulation ; and it was flopped, and the caufe fettléd friendly.
Harcarse, (ALIENATION.) Na 128. p. 2 5
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1682. Nowvember. KowusToN against WEIR..

A MERCHANT at his going abroad, having difponed his Jands to his fifter, in cafe:
he fhould not return, and delivered the difpofition ; he, after the difpefition, and .
before fafine thereon, bought a parcel of linen-cloth, to the value of L. 50 Ster-
ling, which by a line he defired his fifter to pay ; fhe did not promife payment,
but gave him the fafine a-keeping, which fhe extracted upon his dying abroad.
The creditor for the price of the linen raifed rcdu&ion{ of the difpofition ex capite
doli et fraudis. ‘ _

Tue Lorps reduced the difpofition. _

Harcarse, (AvENaTien.) No 132. 2. 264

1682. December 8. GranT of Kirdells against BIRKENBURN..

A FATHER having difponed his eftate to his eldeft fon in the year 1657 ; in
anno 1666 a creditor of the father’s raifed reduction of the difpofition; after
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which the fon made volusitary: payment to feveral other creditors out’ of the
price ; and it being found,’ upon ‘probation led, that the price contained in the
‘dlfpoﬁuon was adequate, the pmiuer mﬁﬁed for payment of the debt out of the
price.

Alleged for the - defender : That there being no mhlbltlon or legal diligence
againtt his father, at the purfuer s mftance he mlght pay fuch creditors as he
thought fit.

Answered: As the father bemg bankrupt could not prefer and gratify one
ereditor in prejudice of another’s diligence ; no more could the defender, his fon,
make any fuch voluntary payments after the raifing of the purfuer’s reduéhon
nor could he have the benefit of abatements given by the creditors.

Tar Lorps found the purfuer’s anfwer relevant; but found, That the defen-
der might pay, after the: reduéhon any debt he. had undertaken to pay bez

fore.
€

¢ February 1683 —GRANT havmg infifted that the defender- {hould compt for
7000 merks, as the price of lands contained in the difpoﬁuon, and value of -the
~ lands being proven not to exceed 6oco merks 5 ’

Tue Lorps found, TFhat the: defender, as a conjunct: perfon, needed to hold
compt for that fum only, and guoad ultra-was in the placc of a ﬁrangcr ‘the dif-
pofition bearing the receipt of the ,whole 7000 merks, - .

Harcarse, (ALIENATION.) No 131. & 133. p 26: & 27;

. Scrymzeowr of 'Kirlitorr'fagaimt Lyox of Bridgeton.

1694:  Fuly 20:,

Scrymzeor of Kirkton contra Lyon of Bridgeton, for reduion of a difpofition

made by James Lyon, when he was in meditatione fuge, . to Morifon his nephew, .

for implement to his wife of her. matrimonial provifion in the firft place, and for
payment of a tocher due by him to his fon-in-law with his daughter in the fe-
cond, and to Morifon himf{elf. in the third place, and to his creditors-w/imo loco.—
Alleged, It was not reducible,. {eeing he wus not then under legal diligence at his
creditor’s inflance, neither had he fled; but retired fome days after ;. fo this caufe

neither quadrated . with Lanton’s and Sir Thomas Moncrief”s, (p. 884. ) nor with

Clackmannan’s Creditors’'debate with. Miln of Carridden. And as to his preferring

his wife and danghters, this was no partial gratification nor preference, he not being

then a legal bankrupt, and. they being creditors by anterior obligements.—THe
Lorps refolved to hear this caufe in. prefence.

1696. . Fanuary 28.

Havrcraic reported Scrymzeor of Kirkton contra Lyon of Bridgeton, and others;
mentioned 2o0th July 1694, for reducing a difpofition granted by James Lyon,.
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