BASE INFEFTMENT:. - 1207

fafine followed; and confeqently payment made quocunque tempore makes the fame -

publie, ‘and the real right clad' with' poffeffion, the fafine being prlor to the do-

natar s nght.
Fol. Dic. w. 1. p. 89. Gosford, MS. p. 29. & 37.

R

1682. NisseT ggainst SIR DANIEL CARMICHAEL.

Fanuary.

Jonn Nisszt, merchant in Edinburgh, being infeft in an yearly annualrent of
L. 72, out of the lands of Lumf{dean, having pur{ued a poinding of the ground ;
and. there being compearance madej for Sir Dantel Carmichael; . another ereditor;
it was alleged for him, That he ought to be preferred, becaufe John Nitbet’s right
of annualrent being but a bafe infeftment, Sir Daniel had:led a comprifing of

the lands before the bafe infeftment was. clad with. pofleffion, and fo was medium -
impedimentum, @nd: could not be drawn back to the date of John- Nifhet’s infeft-
mient, in prejudice of his.comprifing ;- efpecially feeing he was thereafter. publicly*

infeft upon. his. comprifing.—dnswered; That the comprifing being after’ John
Nifbet’s infeftment of annualrent, and: the difcharge of a term’s annualrent, al-

beit after the comprifing, yet: being:. before Sic Daniel was publicly infeft, muft

be drawn.back to the date of the infeftment of annualrent, to clothe his right of

poffeffion ; fo that he-having:the firft complete right, he ought:to be preferred ; a-
naked. comprifing being but:equivalent to.a perfonal right, was not fuch a medium:

impedimentusn as to hinder the difcharge of a term’s annualrent to be drawn back
to.the date of the infeftment ; juft-as-when a party. grantsaminfeftment of an-

nualrent, and thereafter {hould grant a. difpofition of the lands to another per--
fon:; if the infeftment of annualrent: be firft clad with: poflfeffion, before the‘
party. be publicly nfeft. upon: the -difpofition, or before a-bafe infeftment be clad -
THE Lorps -

with. poffeffion, the infeftment of annualrent willbe preferred.

preferred John Nifbet upon. his infeftment of annualrent.
Fok: Dic. v. 1. p. 89. Sir P. Home; v. 1. No 103..

* ¥ See Nifbet againft Carmichael; No 586 vece CoMPETITION. -

1695. February 15 Kaiu of Badinfcoth: against: FALCONER.:

WharreLaw reported. Helen Keith, and” Gordon of Badinfcoth;, her hufband,
comtra Sir Alexander Falconer of Glenfarquhar and Scot of Logie, about the
clothing of a bafe infefiment with poffeffion.
cen"er’sfpaying a year’s annualrent of it, though he took no-difcharge but an affig-
nation, and. though he was not debtor in the annualrent, but had only purchafed.

the lands out of which it was upliftable, was-fufficient to-nrake it public, even a. .

gainft. Sir. Jobn's fingular fucceflors;

Tue Lorps found Sir John Fal-.

No 27 ,

Ne»28
A party ‘was .
infeft in dn
annualirent
bafe. Before
he attained’ -
pofleflion, -
another ad-
judged. The -
wifefter ha-
ving got a
yeat’s annual-
rent, before
the adjudger
was publicly
infeft, the :
Lords pre-.
ferred the an«
nualrenter.

| No 29. -

- An heritor

paid 2 vear’s
annualrent
to a bafe in-
fefter, and
took afligna-
tion to it,
This found
equivalent to
a difcharge,



