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1682. N,avémbcr.:i‘ HomME aggainst The Earl of HoMe.
Tue Earl of Home having granted bond to the Lady Home, his mother, for
the sum of 40,000 merks, which being assigned to Mr Charles her son, and he
having pursued an- adJudxcatlon against the Earl his brother, alleged for the
defender, That he offered to prove, by the pursuer’s oath, that this action was
to the Lady his mother’s behoof ; and by the Lady’s oath, that this bond was
- granted to the defender’s own behoof ; which action having lain over year and
day, and thereafter the pursuer havimg -eraved a commission to take the Lady’s

oath; the defender did rectify his allegeance and offer to prove that by a late

agreement betwixt the Lady and him, she had discharged the said sum, and e~

nounced all her rtght for the payment of 250¢ presently, and 5000 merks year-
ly in time coming ; upon which there being a commission. extracted for taking
the Lady’s oath, the defender d1d reclaim against the eommission, as being un-
wa,rrantably €xtracted, and the process ﬁrst behoved to have been wakened,
,Amwered, That there was,no necessxty of a wakenmg, the action bemg several
;}mes called wnthxn year and day, albelt nothmg marked,, and, albeit it had

been sleeping,. yet the Lady. beu)g sickly,_and. valetudinary, her depasmon ‘
ought to. be taken upon the commission. to lie in retentis before the conclusion,
THE Lorps repell.ed the: dilator, and found no necessity of: a.

of the cause.
wakening.. , ; ‘ _ ;
. Bol. Dic.v. 2. p. 202. _ Sir, Pat. Home, MS. v. 5. No 267..

~

17o7 j7uly 22.
‘Mr ALEXANDER MAITLA.ND agazmt ALEX’&NDI& Braxp of Reidhall,

kv the. déclarator of non-entry at the instante of Mt Alexander Maitland

against Alexander Brand of Reidhall, it was alleged for the defender, That the

cause is sleeping ; in so far as nothing was-dose-from the 14th of February 1706
to the 3oth of June 1707 ; whereby it lay over more than year and day, even

after deduction of the whole space of the adjournment of the winter-session, .
viz. from the 1st of November 1706 to-the 4th of Feberuary last bypast; and.

therefore no process could be sustained till the cause. were wakened.

" Replied for the pursuer ;
Parliament, is to be considered as tempus utile, and so before the process could-
sleep, he should be allowed three months of sesston, without reckoning the i in-

/

tervening vacation.

Duplied for the ‘defender ; The year within which- a process must be called.
to hinder sleeping, was never imagined to be a year of session-months, but

tempus continuum, including session and vacation. This is farther cleared from

the tenor of the acts adjourning the session, whereby it is declared, That the

The time of the adjournment of the session by the -

No 30‘8}
The Lords
found‘ RO M2~
cessity of a
wakening,
whete the ac«
tion had been
several times
called within
the year, tho’
nothing had
been marked.
on ite

No 309:.
A canse found
not to be
slecping tho®
uothing was
done therein
from.14th Fea
bruary 1706
to zoth June
‘1707, in res- -
pect the ses-
sion was un="
der adjourn<
ment from the :
1st of No-
vember 1706 ;
to the 4th of
February
1707, and in -
order to the
sleeping of a :
cause the
time of ade
journment
was to be con--



