ALIMENT. - 403
{or THE aCT 1491.)

As to the benefit of difcuffion -among thofe bound to aliment—by the cafe
Prefton againft Liferenters of Airdrie, No 21. fipga, it was found, that two life-
renters upon an eftate, viz. The mother and grand-mother, were liable to ali-
ment the heir, pro rato, out of their hfercnts.--The four following cafes reg ard
the fame fubjeé’c of dlfcuﬂion. ’

1683. Nowmber 27
The Lairp of Kirkland agazmt His MOTHER and GRAND-MOTHER,

Tue Laird of Kirkland havmg nothing to live upon, purfued his mother and
grand-mother, liferenters of his eftate, for an aliment, both for bygone years and
in time coming.—1It being alleged for the grand-mother, Fhat fhe could not be
Liable for any part of the aliment, becaufe fhe had quit and given down 8oa
merks to her fon, the purfuer’s-father. 2do, That fhe. offered to aliment him.
And, 3tio, As to bygones, fhe could not be liable, there having never been any
procefs mtented therefor.—It was anfwered, That whatever fhe had quit to the
father, . was by paction ; and that notwithftanding thereof, the purfuer had no-
thlng to aliment him, the hall eftate being liferented, either by the grand-mother
or mother. ~ To the fecond, That he being an infant, his mother would be pre-
ferred to the alimenting of him, rather than his grand-mother ; neither was the
offer  to ahment relevant to elide the purfuit. Tue Lorps repelled the firft
and fecond defences, and fuftained the third defence, and aflvilzied from by-
gones ; and found, that the hferenter was not liable preceding the intenting of
the caufe Wthh was but newly intented.

Fol. ch 0. 1. p. 31.  Prefident Falconer, No 106. p. 74.

*X The fame demﬁon is thus reported by Harcarfe :

THz. hexr and younger children of the Laird of Kirkland, having purfued an
adtion of aliment againft their mother and their father’s ftep mother, by whom
the eftate was entirely liferented It was alleged for the faid ftep-mother, That
the had already given an abatement of 8co merks to the purfuer’s father; and be-
fore impofing any further aliment upon her their mother ought to give a propor-
tional allowance -out of her provifion. .

TrE Lorps did not refpeét the abatement given to the purfuer’s father, his
{tep-mother having yet an opulent jointure; but found, That the heir could
have nothing modified for years bygone, preceding the fummons, the defenders
having bona fide confumed their whole annuities thefe years. And the liferented
lands not being ward-lands, which by a@ of Parliament are exprefsly burdened
with the heir’s aliment, but lands holding feu or blanch, which are only made
lisble to the heir’s aliment by pradice, extending the act of Parliament ; 3 yet

they found, That the mother having alimented her fon, the heir, whofe property-
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was entirely exhaufted by liferents, was prefumed to have danme it, ex pictate, al-
though adien was once competent to him, for thele years aliment, againft the
old liferenter, becaufe no fuch action had been intented.
Tue Lorps found alfo, That the mother was bound, jure natural, to aliment
the younger children iz familia, they being young.
Harcarfe, (ALMENT.) p. 5.

1697. February 20. SeTON @gainst TURNBULL.

Evename SeToN, Lady Kirkland, and Baike Fife, her huFband purfue Dame
Alifon Furnbull, and Mr John Stewart of Afcog, her kufband, to bear a propor_
tion of the aliment of John Butler of Kirkland, for to the faid Euphame, and
grand-child to the faid Dame Alifon, who ferented a great part of his eftate be-
twixt them, and fo both fuper jure natire, and on the a® of Parhamem 149,
were bound to entertain the apparent heir; and, by an interlocutor in 1683, the
faid Dame Alifor was appointed to bear a fhare of his aliment.—Aleged, That
the faid Euphame, the mother, had a.h*ea&y ahmentcd him, and fo prefumed to
have done it, ex pictate materna, and cannot claim it, feeing nemo alitur de pre-
terito ; but thefe aclions only conclude pro faturo, and the child fhould be pur-
fuer here: All which the Lorps repelled, in refpect. of the procefs in 1683.
Then contended, That fhe had quit a part of her jointure to her fon, the child’s
father, at her marriage, and fo there could be no farther burden or deduction
laid upon her.—Anfwered, He undertook portions for his younger brothers and
fifters. Thue Lorps found her ftill liable in a proportion, and modified 400
merks yearly, to be equally divided betwixt the mother and- grand-mother, out
of their two liferents.  But then it was objected, That moft of the time fince
1685, was when the faid Dame Alilon was married to. Mr Willilam. Clerk advo-
cate ; and he having lifted her jointure out of Kirvkland, his executors muft be
primo loco liable for thefe years’ aliment, which fell within his marriage, and A
cog, tlie next hufband, only fubfidiarie, after difcuffing of them.

1697." Fune 16. 'Tue Lorps advifed the bills and anfwers between Euphame
Seton, Lady Kirkland, and Dame Alifon Turnbull, and their Bufbands. Butler
of Kirkland having a very {mall eftate, and moft of it being liferented by the
faid’ Euphame his mother, and Alifon his grand-mother, he had purfued them in
1685, for an aliment, and obtained an interlocutor, modifying g4e0 merks to him
yearly, to be paid equally by the two liferenters. Dame Alifon, the grand-
mother, now reclaims on thefe grounds, 1mo, That being alimented by the mo-
ther, prafumitur to have been done ex pietate materna, et nemo. alitur de pre-

erito ; and fo fhe can have no repetition of bygones. 2ds, The interlocytor



