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chequer, that being secured of his own lands, and of some personal debts due
to him by his brother the disponer, he should make no further use of the gift.
Again, it was free for the King to grant the gift in favours of the pursuer, or
any body else ; and the pursuer’s taking of the gift was not a fraudulent, but
a rational and necessary course ; nor can the pursuer be suspected of collusion
with his brother, to make the recognition be incurred in prejudice of the other
creditors, his brother being one of those that strenuously quarrelled his right ;
and there being several alienations made to others after that in favours of the
pursuer. ' o

* Tue Lorps found, that the pursuer’s own lands, whereof he neglected to
take confirmation, ought not to be brought in computo, for making up the ma-
jor part, in order to infer recognition ; and that the pursuer could not use the
gift to the prejudice of the defender; nor could thereby secure the personal
debts due to him.” There was ro difference of opinion among the Lords about
this interlocutor, which seems irregular, After it was carried by vote, a settle-
ment was recommended from the Bench, but that took no effcct.

1688, Fuly.~—James BuciaN having raised reduction of the decreet mention-
ed above, the debate was resumed ; but the Lorps considering, that it was
res judicata super iirdem deductis, they were unwilling to meddle with it; but
recommended a settlement to the parties.

Herearse, (Removing.) No 824. p. 230, & No 831. p. 230.

*. ¥ Fountainhall also mentions this case :

1683. February y—Jaxzs Bucnaw of Ockhorn’s recognition of Auchnacoy
discussed, and Forbes of Savock assoilzied from it, as not incurred.

1684. February 29.—TForses of Savock or Auchnacoy contra Buchan of Ock-
horn being reported by Redford ; the Lorps ordained them before answer for
clearing the matter of fact, to condescend to whom he paid the sum of the
wadset, (whether to M‘Ghie, or to ) and to produce the second
contract of wadsef, by which it is alleged, the first is innovate and past from.

Fountainhall, v. 1. p. 216. 276.
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1685. November 24. Arcupisuop of St ANprEWS ggaiust Town of GLascow.,

A Bisuaop having set a 1g years tack of his tithes for a small duty, but a
large grassum, after his conge & eslire was come down for another bishoprick ;
znd, after his translation, being charged for the grassum; it was cojected, That tm,

tack was null, as being granted after the setter ceased to be Bishop of that dxo-
Vor. XXV. . 58 G
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cese. The Lonns repelled the defence, and would not -allow the defenders to’
quarrel theircown rightl« This decision” is observed a- kittle “differently by Lord
Harcarse.

Fol. ch. 2 p 82: " P Falacozwr. Fourzmmlmll Harcar.rc.

» ,
** P Falconers report of thlS case is No 3 p- 2436 voce COMMUNITY"
Fountamhall and Harcarse No P:.7836., voce; Jus “TerTIn

T e oot

1687. _'7’anuary 12. Dy HAMIL TON against COUNTESS of CALLENDARI

A SUPERIOR pursumg a declarator of non-entry agamst ‘a Lady leerentrxx,
though he,, as a-near frxend ‘was a consenter in her contraet of - marriage, and
at h)s mstaqée execution was to ‘pass, and therefore it seemed his duty to have
seen her mfeft, yet. the LORDS repelled. the defence, and found the lands-in
non-entry : But this bemg stopped and heard again, the Lorbps, upon another
ground, found the decreet of declarator null, viz. because it being libelled,
that it f¢ll by the deith of the last fiar, his heir of line was not called.

R Fol. Dic. w. 2. p. 82. Fountainhall. Harcar‘.re.

-

' * * Fountainhall's report of thzs case is No 70. p. 2211, voce CrraTIon ;
and Harcarse’s, and Sir P. Home’s No 38. p 9323, woce NON-E\ITRY

— —

1710. Fcérumj to. ; .

Hucn WarLace of Inghston ag azrut 'lhe CREDUORS of Q1=oi

Ix thc nankmg of Spot s Credi tors- contamcd in Lord Alcxander Hay’s back-
bond to the Exchequer, upon his getting the gift of the common debtor’s es-
cheat; Ingliston craved preference for the debt in the horning - upon whxch the
escheat fell, in the. terms of .the act of ‘Parbiament. . : -

Allfgc’d fqr the other creditors ; No:respect .can be" had to Inghston s hom—
ing, because the rebel was duly 1eldxed before the casuality fell ; and therefore
the -gift of. escheat rnust. be understood to- have proceeded upon denunmatlon
at the instance of othcr creditors..

.- Answered for Inghston The relaxation is nult by the act 7; Pail. 6. Ja. VI,
bemg executed at the cross of Edinburghy-albeit the rebel was denounced at

- Haddington, where. his lands lay. Ingliston’s consent to relaxation imports

nly, that per eum non stetit, if Spot was not lawfully relaxed ; vshxch not be-
ing «{{one, the relaxation and ¢ consent fall of caurse, -, .
‘Tre Lorps founc‘ Inghstons consent to thc relaxanon relevant to exclude
‘him personali objemone from quarrelling upon the account of any nullxty or in-
fofmal;ty, Whatever a third party mlght do. ‘

Fol Dic. v 2. p. 81, Forbes, p: 398.‘



