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1685. December 4. Lorn a.nd Lapy YEster gpainst LorD LAUDERDALE.

THr Lady Yefter, and Lord Yefter for his intereft, having purfued Lord Lauder-
dale, as lawfully charged to enter heir to the deceafed Duke of Lauderdale, for
payment of L. 10,000 Sterling, contained in two bonds granted by the faid Duke,
in favours of Lady Yefter his daughter; Lord Lauderdale having renounced,
Lédy Yefter did infift for a decreet cognitionis crufu. Lord Lauderdale thereaf-
ter compeared as a creditor to. the deceafed Duke ; and alleged, that there could
be no decreet cognitionis canfa, becaufe he offered to prove, and inftantly to verify,
that thefe bonds were fatisfied and dilcharged. It was anfrwered, That the fame
was not competent to. Lord Lauderdale, he being only a perfonal creditor, and
fo could not ftop:Lady Yefter from doing her diligence ; fhe being going on to ad-
-judge, efpecially feeing he. was not ligtimus contradictor ; for whatever did-come of
this debate, Lady Yefter was not tuta exceptione rei. /udimtce, feeing all the perfonal
.creditors might claim the fame privilege ; and that if a perfonal creditor, while the
defunct was alive, could not be admiited to propone a.defence of payment, to {top
diligence, where the debtor himfelf did not compear; foneither, he being dead, is
. it competent toa creditorof thedefunct, toftop diligence contra bereditutem jacentem..
It was replied for Lord Lauderdale, That the purfuer could not-but acknowledge,.
that after diligence is done, every one of the real creditors might feparately im.-
pugn one another’s debts ; {o that albeit a- creditor fuccumbed, yet there could.
be no fecurity exceptione rei judicate againft the reft.

judication upon the eftate.

Tur Lorps found, That Lord Lauderdale, as a credxtor might be admitted to
propone the forefaid. defence of payment, the fame being inflantly verified ; and.
that it was competent to him, to ftop the conftitution.of any debt, that might af..
fect the bereditas jacens, which was the fubject of the payment..

Fol. Dic. v. 1. p. 11.  Prefident Falconer, No 109, p. 76..

e

1686. Fébruary; SHEARER. against. CARGILL..

PeTer SHEARER, as aflignee by James Bell, to a part of his wife’s tocher, due
by Thomas Cargill of Auchtiedonald, having purfued an adjudication. againft
Auchtiedonald : Alleged for the defender, That adjudicajion could.not proceed
for the fum, nor was he liable to pay the fame, before James Bell, the cedent,

did fecure his wife in a liferent provifion, conform to the:contract of marriage ;.

for the obligement in the contra@ bemg mutual, as the cedent could not feek
payment, nor adjudge for the fum before firft he performed his part of the con-
tract, fo neither cam:Peter Shearer the aflignee. Anfwered, That the aflignation
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being granted to the purfuer for an onerous caufe, he may feek payment and ad.
judge for the {fum, albeit the cedent has not performed his part of the contraét, as
has been feveral times decided, and the wife’s friends may go on in diligence a.
gainft James Bell the cedent, for fulfilling his. part of the contrad, as accords.

Tz Lorps allowed the adjudication to proceed, but with the burden of the
.obligement of the contract of marriage in favours of the wife.

Fol. Dic. v. 1. p. 1. Sir Pat. Home, MS. v. 2. No 482,
ittt SRRt

1707. December 16. Tob against Scor.

Grisser Scor being reli¢t of Muirhead of Stevenfon, and having had great
intromiffions with his theep and other ftocking, there is a fubmiffion entered in-
to betwixt her ftep-fon young Stevenfon, and her, and by a decreet-arbitral, fhe

is decerned to pay him 3000 merks. John Tod, merchant in Glafgow, being credi-

tor to the Laird of Stevenfon, he arrefts and obtains a decreet of forthcoming,
and thereon raifes a fummons of ad;udication ; her defence is, I have raifed a re-
duction of that decreet of forthcoming, becaufe the debt arrefled being only
conditional, can never be the foundation of an executive procefs, till all be im-~
plemented and fulfilled to me. 2do, 1 have fufpended the decreet-arbitral on
clear nullities, and the fufpenfion is not yet difcuiled. Anfwered, Adjudications

are moft favourable diligences, left creditors be caft without year and day; and
¢flo this be the firl, yet fhe is old and valetudinary, ¢t vergens ad ingpiam, and

if fhe die, he lofes his debt ; and all that was preftable on Muirhead of Steven-
fon’s part is fully performed ; and} though a fufpenfion flops perfonal execution,

yet it cannot be obtruded againft a real diligence for my further fecurity ; and if
_you prevail in reducing or rellriting the decreet-arbitral, the adjudication will

fall, or be reftricted, in confequence.
Tur Lorps would not ftop the adjudication, being procefus et judicium fumma-
rium, but referved all defences contra executionemn to the mails and duties there

to be received.

Fol. Dic. v. 1. p. 11, Fount. v. 2. p. 404.
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1711, Nevember 8.
The Lorp and Lapy OrmisTouN against JouN Hamirton of Bangour, and
' his Tutrix.

Bancour having raifed reduction of a decreet, obtained at my Lord and Lady
Ormiftoun’s inftance, againft him as heir ferved cum beneficio inventarii, to the
Lord Whitelaw, for L. 33,849: Tuz Lorps allowed Bangour’s reduion to be
received incidenter, in a procefs of adjudication upon the decreet, as to reafons
in jure, and inftantly verified ; but found, that he behoved to proceed in the



