Srem 2. 900D AB INITIO VITIOSUM. 13257

and sustain process, the pursuer always citing the said Lord Murray
and the Marquis of Athole, his fatber and: administrator cum proceuu by a di-
ligence, and the process to sist in the mean time.

Fsl. Dic. v. 2. p. 302. Fountainhall, v. 2. p. 318.

—
¥686. Fanuary 20. BaiLLie against DoNBar.

In an improbation of a-horning it being: o8jected, There could be fro process,
‘because the creditor in the hoening was not called, it was found, that he ought
to be cited ; hut time was allowed to call him cum- processu. :

Fol. Dic. v. 2. p. 302. Fountainhall.

*_* This case is No 128. p. 6703. woce IMPRO]ATION.,.

o

1687, Fuly 16. ~ DuxEe of HaMILTON aggainst CouNTESS of CALLENDAR.

In a reduction of a decreet of ‘non-entry, on the ground that the heir of one
was not called, who might bave madé defences, the superior offered to produce
an execution.cum processu ;, which was over-ruled, because the apparent heir

ought to have been called, and he could net now be called cum processu, the .

process being gnded by the cxtracted decree. _
: - Fol, Dic. v. 2. P 302. Fountainhall. .

*.* This case is No 70. p. 2212. voce CITATION. .

i —
1684 December. Ladies GrEeNock €9 MocHRaM against. Exsgines. .

A creprTor of the Lord Napier having pursued the debtor’s heirs of tailzie,

_the defenders alleged, No process, till Mrs Brisbane, the heir of hne, was. -

called. .
Answered ; The pursuer was'content to call'the heir of line cum processu. .

Replied ; The heir of line being known to the pursuers and the principal con---
tradlctor, should have been cxted ab initio ; and- 1t is not. enoagh to call her .

eum processu.

Tue Lorps found no process; and remitted the pursuer to raise a new pro- -

cess, and to call the heir of lme. :

Fol. Dic. 9. 2. p. 301 Harcar:e, (Aires Gestio aAND Passive Tirpes.) ;
No 69. p. 13..
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