Szer. 7. CAUTIONER. 2123
. payment and relief of the sum, being assigned to the miails and daties of the
lands, and having pursued a poinding of the ground; and for mails and duties,

in order to his relief ; thé Lorps fouild that he tould do no diligence upon the

bond of relief, unless he could instruct he was distrest, and had niade payment ;.

and that he could only have relief in so far as he had made payment. Tu:
Lorps found the apprising null as to the annualrent of the 2800 merks, in res-

pect Banar the cautioner was not distrest, nor had mdde payment before the

' leadmg of the apprising.
Fol. Die. v. 1. p. 126. ‘Sl‘lj P, Ha‘mé, v. 2. Nb 838.
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1687. R’bruml*é'[l
WiLiiim MoNTGOMERY, and his Assigtiee, agam;t MiLng and
BALLANTINE ,

WiLLiam MonTcomery, President Lockhart’s servant, (who re'mdi’ed in this
cause, though he might sit, beihg only his masteér, and cotsin), and ——=" his
assxgnee, pursue Mxlne dﬂd Balfantthe, he’irs to Iobn ah& ]ames dehars, ib'

by John Peter to John Bonnat, for rehéf of d cautionry whe'éifi Bormal stoo&
bound for Peter.—F ik Lorps, on Harcarse’s reporf. fdund it was' fio title whereon
to entér to the possessmn or to ddjudge, so a5 to pbssess by it ; unlesd they would

instruct tht they had paid the debt, and so had purifiéd the conditional iifeft.’

ment ; and would not burden the pursuer to prove, that Joln Peter, the princi-
pal deébtor, had paid it, seemg the cautioner could' nét fstruct ke was distressed

sirice’ 1650, (Which was'its date)), and the bond of relidf B ot bear, that they

mlght enter to the possession ay.and’ while they were paid; dnd erfo it &d, what
securify hiad the granter of the relief that kis rents shbuld B¢ zippﬁbd to the paj-

mefit of this debt? so tHat He should be still anoi;‘lbﬁs to his cteditor, and ako’

be frustrate of the reénts of his lands.
Fal. Dic. v. 1. p. 126. rauﬁmmbzm; W T, 7 444.

1704. February 9. DRUMMOND against LORD Justice-CLErk.

In the competxtxon betwixt Adam Drummond of Meggmch and Prestonhall

Lord lustnee-Clerk both creditors. to” Sir Thomas Stewatrt of BaIcasky, and’ ar-‘

resters in Blairhall’s hands, Meggmch craved preference as the first” arrester,

bﬂmg prwr tempore he was potzbr Jure.

your arrestment be prior, yet being upon a bond of relief, that can never be a

sufficient legal ground of arrestment, obligements ad factum prestandum neither

being liquid nor commensurate to the debt ; whereas he had arrested on a clear
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Answered for the Justice Clerk, Though

No 54

No 353.
A tenement
was disponed
for relief of a
cautioner.
This found”
no title of
possession un-
til the condx-
tion of payin
the debt yimg
should be pu-
rified, or that
he was dis.
tressed.
‘There was no
clause entit-
ling to enter
into posses-
sion until
paid.

No ;6.
An arrest-
ment, upon a
bond f relief,
was beld to be

) good in com-

petition with
another ar-
restment, the
cautnoner
having paid
before forthe
caming.



