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and apprifing followed in this cafe, as foon as’ the trouble of the times would al-
low.
to make a voluntary preference among- his creditors; and there was ng fregli-
gence in the purfuer to profecute his diligence, by reafon of the ‘war and furceafe
of juftice. ' ‘ ST R
Tue Lokps (uftained the apprifing as a fufficient prior diligence ; found a for-
‘mal inhibition a due diligerice to hinder gratification out of moveables : . But
found, That this inhibition being null for not.being duly execute, Wasno't; fuffi-
cient to afford the benefit of the a®t of Parliament. See INHIBITION. 3

Fol. Dic. v. 1. p. 77 . Harcarse, (ALIENATION.) No 151. p. 32 o

1688. February 3. LaureNce GELLATY dgainst STEWART.

Onx Stewart having arrefted fome goods belonging to Bennet his debtor, 2
bankrupt, after the faid bankrupt had been charged, and denounced by Laurence
Gellaty; and having raifed a fummons-of furthcoming, he received the goods by
virtue of & warrant, by way of difpofition from ‘the. common debtor; Gellaty
raifed redudion of the faid difpofition on the at 1621, as being a gratification in
prejudice of his-more timely-diligence. PR T

" Answired ;- 'The arrefter being ttopped in his furthcoming, which was a habile
diligence, by the-debtor’s voluntary delivery, that muft be confidered equivalent
to a decreet of furthcoming, otherwife no man could fafely ftop his diligence upon
receiving payment, or delivery of goods. L | N

Rep‘lz‘édi- By the a¢t of Parliament, the defenders who ufed.pofterior diligence
muft refund the -payment by:partial favour, to the purfuer who ufed the firft
diligence. o AR ;

Duplied: That part of the--a& is to be underftood of pofterior inhabile dili-
gence, whereas the deferder ufqd'f‘thé- moft proper, diligence by arreftment:; .and
had he proceeded to obtain a decteet: of furthcoming, be would have been pre-
ferred to the purfuer upon the ‘head of diligence; arid the.voluntary delivery,
Whiéli’ prevented the decreet, is equivalent thereto. = . - C-

Tue Lorps, in this circumfitantiate cafe, affoilzied from the redution, and pre-
ferred the arrefter.  But if the charger had proceeded to poind the goods, which
would have been ‘alfo habile diligence, and was ftopped .by the difpofition and
delivery fooner than the other’s décr@éet of furthcoming could have been recover-
ed, the Lords would have confidered it.:- This decifion ‘feems irregular, horning
being as proper and habile a diligence as arreftment. . Ao T
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2ds, Where a debtor is bankrupt, any diligence is fufficient to hinder him
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