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and apprifing followed in this cafe, as foon as the trouble of the times would al-

low. 2do, Where a debtor is bankrupt, any diligence is fufficient to hinder him

to make a voluntary preference among his creditors ; and there wa no negi,

gence in the purfuer to profecute his diligence, by reafon of the 'waFand fuceafe

of juffice.
THE LORDs Cuftained -the apprifing as a fufficient prior diligence.; found afor-

mal inhibition a due diligence to hinder. gratification out of moveables But

found, That this inhibition being null for not.being duly execute, was not fuffi-

cient to allbrd the benefit of the a& of Parliament. See INHIITION.

F6l. Dic. v. I. p. 77. . Harcarse, (ALIENATION.) NO 151. p. 32.

1688. February 3. LAURENce GELLATY against STEWART.

ONE Stewart having arrefted fome goods belonging to Bennet his debtor, a

bankrupt, after the faid bankrupt had been charged,- and denounced by Laurence

Gellaty, and having raifed a fummons of furthcoming, he received the goods by

virtue of a warraht, by way of difpofition from the common debtor; Gellaty

raifed redu&ion of the faid difpolition on the aa 1621, as being a gratification in

prejudice of his more timely-diligence.,
Ansueerid: The arrt ler being itopped in his furthcoming, which was a habile

diligence, by the -debtor's voluntary delivery, that muft be confidered equivalent

to a decreet of ffurthcoming, otherwife no man could fafely flop his diligence upon

receiving payment, or delivery of goods.

Replied- By the aa of Parliament, the defenders who ufed pofterior diligence

In u rdfund the -payment by partial favour, to the purfuer who ufed the firft

diligence.
Duplied: That part of the -a61 is to be underffood. of poRerior inhabile dili-

gence, whereas the defeider ufed the moft proper diligence by arreflment1 ; and

had he prdceeded to obtain a decreet of furthcoming, he would have been pre-

ferred to the'jurfuer upon the head of diligence; and the voluntary delivery,

which prevented the decreet, is equivalent thereto.

THE LORDS, in this circumitantiate cafe, affoilzied from the redudion, and pre-

ferred the arrefter. But if the charger had proceeded to poind the goods, which

would have been alfo habile diligence, and was flopped by the difpofition and

delivery fooner than the other', decreet of furthconfiing could have been recover,

ed, the Lords would have confidered it.- This decifion feems irregular, horming

being as proper and habile a diligence as arrefhment. .
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