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*.* Dirleton reports this case:

In a pursuit against a fhinor, it was alleged, Quod non tenetur placitare, be-
<ause minor ; whereupon there did arise two questions, viz. 1m0, Whether the
said exception, being a dilator, ought to be verified instanter 2 As to which,
it was found by the Lorbs, That mmonty bemg in Tfact, could not be verified
instanter, 2do, It being replied, That the dcfender was major, which was of-
fered to be proved ; and a conjunct probation being desired by the defender;
it was nevertheless found by the Lorps, That the allegeance of minority being
elided by the said reply of mmjority; which. only was admitted, the pursuer
ought to be allowed to prove his reply, without conjunct probation to the con-
trary, In presentia.

Act. Sir David Faloner.  Alf ——. Clerk, Hamilton,
’ ' Dirleton, No 343. p. 166.

1693. December 6. ¥ : |
Messrs JAMES and JOHN Kmn{st agam:t Mr ROBERT BurnerT, Mxmster. ‘

IT was a reductnon at. thexr mstance as adJudgers of some lands, callmg for
@ voluntary right acqmred thereon by Burnet ~who al/eged he would not take
a term in the. reductlon because the pursuer s adJudxcatlon was null, being on
a charge to enter helr to a wrong person, seeing’ they offered to prove there
was a-nearer heir then hvmg at the time of the charge “and who went off the
country, and is presumed to be yet alive, unless they offer to prove, that he is
dgad, ita. presumitur, rzm mam‘ ,prabﬂur. Amwzred This ‘ought not to step
your taking a term to produce, and ‘you may insist’ 6n your reduction, as-ac-
cordg;  THE. Lowrps found it not receivable Aoc loco, being only proponed dila-
torie, else all the consummate’ dlhgences of Scotland should meet with that ob-
jection, you have charged the wrong heir, I oﬂf'er to prove there was a nearer

then on life, but if they would propone it percmptorze tatius instanticee, then the
Lorps would consider it. v

Decembtr 13.—IN the cause of Keith and Bumet;, mentioned 6th December
‘current, the Lorps, on a bill given in by Burnet, ajslowed thxs to be trled whe-
the he had renounced his wadset to Sir Peter Fraser of Doors, the reverser
and if he had ceded to him the possession, and e}chvered hp to hlm all the wnts,
for-if the wadset was extinguished, and he out. of possessmn the LORDS thougbt
it hard that he should be obliged to take terims "t produce the rights in an im-
probation, which might™ be cancelled, and theugh he would get a dﬂxgen\ce
against Doors 1o exhibit them, yet it seemed more reasonable the action should
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go on against the possessor of the lands, than against him who was denude
béth of the right and the possession. :

Fol. Dic, v. 2. p. 189. Fountainkall, v. 1. p. 575. 5 5497,

SECT. VIIL

Incident Diligencs.

1589. Fanuary. KARKETTLE 4gainst DICKSON, |

Tuere was one Karkettle that had got a libel to his probation against one-
Dickson, for the destroying, and cutting down, and eating, in time of night, of
certain growing corns pertaining to the pursuer, and afier that he had led and
deduced probation for the three terms which are granted for proving a libel,
and produced so many witnesses as use to be granted, he desired to produce
some other witnesses that were not examined tior produced before, and offered
to make faith, that they were newly cf‘)‘n}g‘ to his knowledge ; and because it
was in_facto-atrocissimo, and such an extfra'orc.iit;ary ti‘m‘e,. he ought to be ad'mit‘-.
ted to produce the said witnessg;;,;n.a;n de jure prout in Cod. Quando liceat
unicunqye sine judice se vindicare, L. Nocturnus agrorum populator sub hac
serie comprehenditur; and so, im. detestation of such- 2 horrible crime as to
destroy growing coras in the night time, albeit it was against the order ob-
served in other causes, the petition ought to be granted, which was so found.

By the Lorbs. : »
y Fol. Dic. v: 2.-p. 190, Colvil, M. p. 448..

P«

1606.. Marck 5:. MACKBRAIR against CARRUTHERS.
Ina reduction -pursued by Robert Mackbrair of Almagill against John Car-.
the Lorps would not grant any incident to the defender for obtainiag:
roduction‘ of a factory whereupon he had founded his allegeance, because he:
érotcs{ed not for his incident, when litiscontestation was made.

’ Fol. Dic. v, 2. p. 189. Haddington, MS. No.1082..



