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the firft intimation. There are mutual reductions raifed by both parties of
thefe affignations, wherein it was alleged, for Anna Alexander the firft affignee,
that the pofterior affignation ought to be reduced, 1/, Becaufe the cedent, when
fhe granted the fame, was in a prefent expectation of death, and was not compos
mentis, and having fecovered, the difclaims the fame, and hath confirmed her
affignation to Anna Alexander, and concurs with her. 2dly, The pofterior affig-
nation ought to be reduced, as being fraudulent and null, contrary to the act of
Parliament againft double affignations and difpofitions, and contrary to the act of
Parliament 1621, againft ‘bankrupts; for the firft aflignation being granted, it

imports a warrandice from the cedent’s own voluntary deed, though it were not.

expreft, and the firft affignee is creditor as to that warrandice, and thereupon
may reduce any pofterior affignation, without caufe onerous, as being in prejudice
and defraud of that warrandice. g est, This pofterior aflignation bears exprefs-
ly for love and favour. It was answered for the pofterior aflignees, That they re-
peated the reafons of reduction, viz. that albeit their affignation was pofterior, yet
it was the more preferable right, becaufe it was firlt intimate ; and albeit a prior
aflignation for onerous caufes might be a ground to reduce a pofterior, yet where
there are two rights, both“-gratuitous, that which is firft c@npleat 1s preferable,
and can never be réduced upon a prior gratuitous right’ incemplete-; and albeit
this prior affignation bear caufes onerous, yet being granted betwixt aunt and
neice, it is not inftruted by its own narrative, but muft be proven.

“Tue Lorps found the firft reafon relevant upon the incapacity of the cedent,

to be proven by the phyficians, and other witneffes above. exception - that were’

prefent ; they found alfo, that though the pofterior aflignation, firft intimate, was
the preferable right, fo long as it ftood, yet it was redicible upon the firt affig-
nation, and the warrandice expreft, or implied therein, unlefs the' pofterior affigna-
tion had been for onerous caufes. 4 o .
' ‘ Fol. Dic. v. 1. p. 69. - Stair, v. 2. p. 347.

December 11. BLaR against AusTIN.

1695+

Pusspo reported Alexander. Blair of Corbs, €¢. againft Thomas Auftin and
the Holpital of Perth. Agues Blair, by her contract with Auftin, had power at
her death to difpone, legate, or aflign 1200, merks, as fhe pléafed. In her Jege
poustie, the afligns it to Alexander Blair, and others, referving the power of 100
merks for her funerals.- Afterwards, on her death-bed, fhe makes a fecond right
of this to Auftin, her hufband’s children, and 200 merks of it to the poor of the
hofpital of Perth. The two aflignees competing, it was objected for the fecond,
that the faculty referved to her bore a power to difpofe at her death, as their’s
was.—TrE Lorps repelled this, as importing 2 power any time before her death.
Then alleged, It was but of the nature of a legacy, becaufe it boke the word
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legate, and fo might be revoked by the'fecond.—Answered, Thefe words of ftyle
were explained by the clear words whereby fhe made them her irrevocable cef-
fioners and aflignees, and excepted only 100 méerks to hevlelf, ot ewcopeio. firmat
regulam in casibus non exceptis.~—THE LorDs found the plain words over-ruled the
dubious, and preferred the firft aflignation. Then it was objelted, that the fe-
cond affignation was firft intimated..—Answered, It is null, and. reducible on. the
aét of Parliament 1621, I being an anterior creditor by the warrandice of the
aflignation ; which the Lords found, albeit they were both lucrative and gratuit-
ous aflignations. But, in regard the firft affignees offered ence to fuffer the Hofs
pital to be preférred for their pious legacy, therefore the Lords would not permit
them to refile from that confent, and accordmgly pteferred them guoad the 200 .
merkKs..
. Fol.. Dic. v. 1. ;0 69: Foumamball, o I, p. 6864
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1699. February 7. Hay against Havs..

In a~competition::betwixt Anne and Helen Hays, daughters to Leyes;and John:
Hay of Pitfour, being two aflignees to one {fym ; Pitfour craved preference on:
his pefterior aflignation; becaufe it was firft completed:by intimation.— Arswered,
Where both the rights are gratultous and lucrative, the firft, whether intimated.
or not; is preferable on the act of Parliament 1621, becaufe the fecond is-grant-
ed'in prejudice of my warrandice, which, even in donations, is from all future
fa@s and.deeds, as was exprefsly decided, 15th of July 1675, Alexander contra
Lundy, No 64. p.- 940. 2do, The fum affigned is the ground of an adjudication ;-
and fo - being an heritable right, needs no-intimation, as Stair affirms lib. 3. tit. 1.
—Replied, The fecond aflignation bears onerous caufes, befides the narratiye of
love and favour, and the adjudication:is-pofterior to the firft aflignation. THE
Lorps having read both affignations, they found neither of them.were onerous;
and therefore, on the claufe of warrandice; preferred. the. firft, though not inti-
mated.

Fol. Dic. v. 1. p. 69, Fountainhall, v. 2. p. 41..
.

1706, Fanuary 24.
WiLLiam WiLsoN Merchant in Edinburgh, against the Lorp SaLINE.

WiLtiam Wirsox having right by progrefs to a bafe infeftment of annualrent
out of Alexander Short’s eftate, expede in May 1661, but never clothed with
pofleflion, purfued reduction againft the- Lord Saline, of a difpofition gran:ed to
him by the faid Alexander Short, his brother-in-law, completed by a public in-
feftment in February 1662 ; as being a prefumed gratuitaps deed to a conjuné
perfon in prejudice of the purfuer, a prior lawful creditor. The defender pro-



