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THE LORDs decerned the tenant to make payment of the fum contained in

the blank bond; but declared, that if the tenant condefcended on the date and

witneffes in the bond, the executors fhould find caution to warrant him, if he

were diftreffed upon any bond of the fame date, fum and witneffes; or if the

tenant could not fo condefcend, THE LORDS fuperfeded extrad, as to that

fum, till the firft day of July, that the tenant might, by exhibition or declara-

tor, fecure himfelf againft the blank bond.
Stair, v. 2. p. 583.

x68o. '7une 3. KUCHANNAN against NAIRN.

WILLIAM BUCHANNAN having charged Robert Nairn, upon his bond of 220

merks: He fufpends on this reafon, That the bond was blank in the creditors
name ab initio, delivered to the charger's uncle, among whofe writs it was blank
at his death; and that his uncle's wife was in ufe to lift his rents and fums, and
fo was prposita negotiis; all which was, offered to be proven by the charger's
oath of knowledge, and by the wife's oath, that payment was made to her of
this fum. It was answered, That prepofiture of a wife could not be inferred by
ufe of receiving of fums without a warrant in writ, albeit fuch ufe might infer
prepofiture in the wife of a vintner, or fhop-keeper, where writ ufes not to be
adhibited, which could never be extended to receiving payment of bonds by gen.
lemen's wives. 2do, Though a commiffion were in writ, the wife's oath after
the hufband's death could not prove.

THE LORDS found the prepofiture in this cafe could not be proven without a
commiflion in writ, and that the wife'soath could not prove her receiving of the
money after her hufband's death; but found, that if it were proven to have been
blank by the defun6t at his death, it was in bonus defunai, and fo behoved to be
confirmed before extrading. See HusBAND and WIFE.

Fol. Dic. v. I. p. 103. Stair, V. 2. p. 768.

1695. Yanuary 25. COLIN M'KENZIE against JOHN SUTHERLAND.

PHILIPHAUGH reported Mr Colin Mackenzie, fon to Plufcarden, contra John
Sutherland, fon to Lord Duffus. Major Mackenzie being at Lord Duffus's houfe,
he.fubfcribes a difpofition of his whole means and eftate; but it is confeffed to
have been blank when he figned; and fome days after falls fick of a fever and
dies. His brother Colin claiming his eftate, the Lord Duffus produces that dif-
pofition now filled up in the name of his fon John; whereof Colin raifes a re-
du6tion, offering to prove it was blank when figned, and put up by him, in pre-
fence of the writer and witneffes, in his letter..cafe in his pocket, fo that Duffus
muft prove it was filled up with his fon's name, who was a boy of fix years old,
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BLANK WRIT.

No ic. before he took the ficknefs whereof he died; and that it was delivered to him
by the Major; elfe it is prefumable they have found it blank, after his death,
in his pocket, and filled up the name in it.-Answered, It is now in their hands,
and they cannot be burdened to prove delivery; and esto he got it blank, yet
law prefumes he was, by that delivery, allowed to fill up his own name in it.
And he and his Lady offered to depone (feeing his fon could not,) that they re
ceived it from the Major: Many of the Lords were clear that Duffus ought to
be burdened with the proof of the time of delivery, and the filling up of the
name; feeing the circumfiances of its being once blank, and his fudden falling
fick., and dying in their houfe, made all againft them; likewife that he had to-
tally paft over his neareft relations for whom he had a tender affedion. But, to
have the whole matter before them, they made an ad before anfwer, allowing
either party to prove the whole circumitances, qualifications and prefumptions
of the matters of fad alleged on either fide.

1697. December 29.
MAJOR M'IENZIE, fon to the Laird of Plufcarden, being at Lord Duffus'd

houfe in the north, takes a fever, and dies. The Lady Duffus then produces a
difp6fition omnium bonorum, made by the Major in favour of John Sutherland,
her fourth fon, an infant; which right carried away the fum of io,oo merks
Duffus was owing the Major by bond; whereupon Colin M'Kenzie, goldfmith
in Edinburgh, the Major's brother, raifed a reduaion of the faid difpofition, on
fundry grounds; that the Major's father, mother, and brethren, being low in
their fortunes, it is not to be prefumed he would have difinherited them all, and
left them nothing, without a caufe: That this difpofition has been figned blank,
and found in the Major's pocket after his death, and fo filled up. For eliding
of thefe qualifications, Duffus condefcended on adminicles to affrua and fortify
the right; that he offered to prove the Major then, and before his ficknefs, de-
clared, he was fo obliged to my Lord Duffus, that he would leave one of his
fons his heir; and the right being now in his hand, as fiduciary and truftee for
his fon, it could not be taken from them.-THE LORDS, before anfwer, allowed
a conjundt probation, (as mentioned 25 th January 1695,) which being this day
advifed, it was argued, that from the witneffes depofitions, it appeared, this dif-
pofition was not filled up till after the Major's death; and 'though the Lady de-
poned fhe had his order for doing of it, yet that being a mandate, perit morte
nandat9ris, and could not be executed thereafter: Yea, though he had filled it

up after he took the ficknefs, it was ftill reducible ex capite leli, at the infiance
of his heir: And fome proved that the Major expreffed his intentions of lifting
his money out of Duffus's hand.-Answered, They opponed the pregnant tef,
timonies of feveral witneffes, bearing his full defign to fettle any thing he had
on my Lord Duffus's family.-THE LORDS, on the whole matter, reduced the
difpofition, and preferred his heir; and as for the purpofes and refolutions, they
are not fixed ads of the mind, and are ambulatory and revocable at pleafure.

Fol. Dic. v. 1. p. 103. Fountainball, v. i. p. 663. & 8o6,
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