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-day was valid and fuflicient, feeing interest reipublice ut lites sopiantur ; even as if 1
be bound to pay a fum betwixt and fuch a day, under a penalty or forfeiture of
‘the eafe if I fail, I have that whole day introduced in my favours. But what
‘made the difficulty here, was, they had referred the meaning of parties to Haddo’s
‘oath, and he had deponed that it was underftood, the decreet was to be given be-
fore the 6th, and fo was not to be included. Yet the Lords found u supra, not-
withftanding of the cath, which was not in faffo but in jure, on his opinion of
‘the thing, and fo was only juramentum credulitatis : And, leatt it fhould be
pretended to be a contradiction, they declared the oath confiftent with their in-

terlocutor.

Fol. Dic. v. I.p. 50. Fount. v. 1. p. 624.

—+——

1696. November 18. - WATSON ggainst MILNE.

In a cafe of flander, in culling one a thief, purfued by Mr David Watfon
againft Milne, who was ordained by the Commiflary of St Andrews to crave Mr
David’s pardon before the congregation, and to pay a pecuniary mulct; the reafon
-of fufpenfion of this decreet was, a tranfaction by a fubmiflion and decreet-arbitral
following thereon.—Replied, The decreet-arbitral wasnull. becaufe, 1m0, Though
it was pronounced within the time prefcribed in the fubmiffion, yet it was not filled
up, nor fubfcribed by the arbiters, till long after it was elapfed. 2do, That it
was referred to four arbiters, who were to chufe an overfman ; and yet this de-
creet is given out only by two who took on them to nominate an overfinan, the
other two diffenting.—It was anfwered to the firsz, That law required no more
but the pronouncing the fentence before the day elapfed; but it might be ex.
tended at any time. To the second, Though two proceeded to ele® an overfman
and determine, yet one of the two was one of Watfon’s arbiters ;- and {o he con-
curring it was fufficient.—Tre Lorps thought - them both informalities, but laid
moft ftrefs on the laft ; becaufe, at leaft, there fhould have been three, as the ma-
jor part of the arbiters, who thould have agreed in the eleQing the overfman
for, if two had the power, then, by the fame role, the other two might have as
well chofen another overfman ; and {o this could never explicate the bufinefs;
therefore the Lords reje&ed the decreet-arbitral as null.—Then it was vbjelted
againft the probation in the Commiflary’s decreet, that each depofition was not
figned by the judge, but only once for all at the foot of the page. 2do, That the
teftimonies wanted thefe words in the end, ¢ asthey fhould anfwer to God,> and
allenarly bore, what they faid was true upon their confcience.—4nswered to the
first, That the whole depofitions being on one fide of paper, the judge’s figning
the botom might fuffice, as'if’ every individual teftimony had been fubferibed by
him. To the second, Their declating upon their cottftience was ejuivalent ; and
at the beginining of the depofition it bore they Were.'fwom; : —Yet the Lorps
thought the precife formula in oaths ought to be ubferved.—But in regard ‘it was
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allsged, This was the peculiar form. of examination in that Corimiffariot, and that
the Lords had formesly fuftained their -depofitions; they forbore till that interlo-
cutor fhould be fought out.—I€ may be very unfit to allow various forms in adhi-
biting caths, and that ‘is what the Quakers plead for, that their declaration, ¢ as
in the prefence of Ged, may be accepted in place of the oath, and which the
Englith' Patliament has allowed lately. - (See solidum et pro rata.) '

» Fol. Dic. v. 1. p. 50. Fount, v. 1. p. 733.

1699. January 4. - EarL of CRAWFORD against ALEXANDER BRUCE.

- Awsgucuari veposted the Eail of Crawford and Alexander Bruce, fon to
Broomhall. It was a vedudtion of 2 decreet-arbitral as fubferibed of a falfe
date, in fo-far as it was not figned till after the day to which the fubmif-
fion was ;confined was elapfed, yet it is made of an ante-date.—dnswered,
Este, That wire true, yet primordium babet veritatis ; for the minute, which
is the warra t, was truly fubforibed by the arbitrators within the time pre~
fixed——Ts tLorps found the minute being fublsribed within the time, was

fufficient, th pgh extended thereafter, providing there -was no .more in the ex--

tenfion thar iin the minute, and the date at the head of the minute mufl be
prefumed to je the date of the fubfeription, unlefs it were redargued ; * for omnia
prasumuntur okmniter. acla, et interpretatip sumendn w albus valeat. Sce 27th
March 163 Forrefter consra Gourlay, No. 42. p.645. It was here alfo debated,
but not-det mined, whether. a decreet-arbitral opened upon a nullity, falls i tofo,
or be lilié an articulatus libellus only quoad that article, as is provided for fecurities of
decreets in _foro by the late regulations in 1695 ; and though decreets-arbitral are
there exempted from being reduced upon iniquity, but only upon corruption and
falfhood, - yet if that will exclude nullities.
- ‘ L Fol. Dic.w. 1. p. 55 Fount. v, 2. p. 31.

€14, Fuly 30. -COLONEL ERS(K!ﬁE; against Lapy Mary COEHRANE.

Tue Loyd Prefident of the Seffion and Lord Dun having pronounced a decreet-
arbitral, upon a fuhmiffion made to them by Colonel Erfkine and Lady Mary
Cochrane apd ber Hufband, concerning their differences, and feveral claims to and
upon the sftate of Kincardine : The Calonel raifed a fufpenfion and reduction of
the.faid decreet, upon this ground, that the fame is entirely uktra vires camprc;-
Missior 10, As to the fubject matter of it, in {o far.as the arbiters-have determin-
ed .things pet; fubmitted ta their judgment. - For, 1mo, By the fubmiffion no-
thing is refersed.so them but the parties differences concerning the eftate of Kin-
cardme ; ;aedyet they are decerned to grant general difcharges of all adtions ot
Qlagm{cgmgciﬁmﬁy;tp.ﬁa\ch other. 2do, The parties are decerned to ratify others

Vou. II. 4 N

No 47

No 48.
Found incon-.
formity with
No42.D. 645

NQ 40,
Arbiters may
ordain all
writs in im-
plement, and
prolecution
of their de-
cree, to be
extended at
their fight,
after expir-
ing of the
{ubmiffion.



