
BASE INFEFTMENT.

No 29.
be being he-
ing heritor
and poffeffor
of the fundus,
which was
properly
debtor in the
in the an-
nualrent.
A very flight
poffeffion is
fufficienta-
2nong !Iran-
g~rs, the law
being chiefly
direEtied a-
gainft con-
fident per-
fons.

1696. February 2l. CREDITORS Of CUNNOCIEIn fgainSt MALCOLM.

MERSINGTON reported Mr William Arnot, and other Creditors of Cunnochie,
againft Malcolm of Balbedy. The queflion was, Whether a bafe infeftment was
fufficiently clothed with poffeilion, fo as to make it public, by a difcharge bearing
the receipt of the annualrent of the perfonal bond, but having no relation to the
heritable right on which the fafine followed, and being paid out of other lands,
and not thofe out of which it was upliftable.-Answered, By the 1o5 th ad, 1540,
bafe infeftments were annullable, becaufe of the fulpicion of fimulation, which
could not take place here; for perinde est to what ye afcribe the payment, if it
was pofterior to.the fafine, whether to the perfonal obligement, or real right;
and esto the debtor paid the money out of his pocket, without relation to the

December 20.-THE LORDS re-advifed the debate between Helen Keith, Lady
Baldinfcoth, and Sir Alexander Falconer and Scot of Logie.-THE LORDS

having found the bafe infeftment fufficiently Iclad with poffeffion by Sir John
Falconer's paying two years annualrent, and taking aflignation thereto, which
they found equivalent to a difcharge, he being heritor and poffeffor of the jundur,
which was properly debtor in the faid annualrent ; many things were fubtilely
urged againft this interlocutor, that aauls agentium non operantu? ultra eorum in-
tentionem; and it could never be Sir John's meaning to prefer this annualrent to
the apprifings and other rights then flanding in his perfon, and which, if they
had belonged to a third party, in a competition, would clearly have excluded
this annualrent, and much more when they came to divide; and the apprifings
are conveyed to Glenfarquhar and Logie, his fingular fucceffors. But the LORDS

adhered to their former interlocutor, and found the affignation was all one with
a difcharge, and the annualrents coming in his perfon, were incompatible with
his rights of property, cum res sua nemini serviat; and though he might defend on
more rights as titles of poffeffion, yet this fervitude was no fuch title. See Stair, v. 1.
p. 402. Earl of Southefk againfft the Marquis of Huntly, voce PERSONAL and REAL.
And they thought any thing was fufficient to clothe a bafe right with poffeffion,
feeing the 105th at of Parliament 1540, introdudory of that diftindion, was
levelled only againft fraudful alienations made among hear friends, and where
there was ground to fufped firnulation; and the diftindion became unneceffary
after the ad i6th of Parliament 1617, for regifiration of fafines, and is now wholly
abrogated by the ad I693, c. i3: And found Sir John's taking the affignation, made
his other rights then in his perfon accrefce, inferring a non repugnantia; fo that
neither he, nor any coming in his right, can objea againft the fame; and fo pre-
ferred the Lady ; though fome thought it only a perfonal objedion fecluding Sir
John himfelf from quarrelling it, in refped of his tacit acknowledgment, but not
his fingular fucceffors.

Fol. Dic v. i. p. 89. Fountainhall, v. i. p. 67 0. 690.
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lands and rents, it is all one; and was fo found4 .23l Jqy, 6 67, jume CPntra

Hume ofKello, No 76. p. I2mp -T LoKps found, Balbedy%, right fuffici.

-ently clad with poffeflion-by the difeharge produced.
Fol. Dic. v. I. p. 89. Founiainball, v. 1, p. 713-

SEC T. VI.

A Wife's right of Lifrent, held Bafe of her Htifband, is'upportd-
by thePoffeffion of the Hufbaa4.

Z62a. March 8. LA. CORSINDAY afaint TENA .

T oodwifeof CQrilnday.heing infeft by. .harhibund lifergy of fome

1ands .to be holden of ,her.,hiufbnd after hi.defeJprfues the tenants for nails

upd .uties tberof.; wherein dorppeaiA for his intereft, injes Garioch of g&in-

(taji,.who was infeft in the fame lajds upon a coinprifing, deduced at hisinftance

sgainf the Laird of Cortizday, her hidband, for a debt:owidg by himn Vnd who,

by virtuesof the faid, comptiling .and infeftuent,:was.o poffliti f the faid

lands fevea years befote;Gwrtanday'sideceae ; and in relpeb threqfalked, That

theLdy' coUldadt be f"4d to- 4avP iriglft to: Plim: the Wid idwtes,. efpecially

f~ehig sthat: t~hi excilpient's infefrment was 4pUlic ga e o be holden of the

fupejo, and clad. with, the pofflffion,, and the purkets Afine was but bafej gi.

spn 4 the bufband ;Anic-mirttimonio. Which allkgAnoe the LoRDs repelled,

and:prefered the:pufrer nposiher ,fMioe, becaufe (;h n was given in recorn-

pepce qf fAmue ,other Iapls- wherein fhe was infeft, by- virtue of her coqtra& of

marriage; which lands, fo provided to her, the had renounced to her huf an ,

fo that the lands libelled,being given to her in place of other lands, whereof the

had renounced her right, they behoved to be in that fame cafe as if the had

been provided thereto, and infeft therein by virtue of her contrad of marriage;

and;thqrefore,fufained her right thereof, albeit 'bafe., and preferred the fame'to

the public right ond poffeffion of the. comprifer; albeit the. comprifer duplied,

tlhat he ught iPoWtve been preferred in that poffeffory judgment, by reafon fore.

faid, of his public infeftnent, holden of the fuperior, clad with poffellion, and

of thq bafenefs of the purfuer's fafine, which he alliged could not be found to

depend. upon a contrga of marriage, as coming in place of the landa therein

contained; which fh had renounced; feeing that renunciation. was her own vo-

1untarydeed, and that none of the leiges could have been prejudged by that

bafe fafine, or put in mala fide. to have bought the, lands from her hufband, far

lefs could it hurt a comprifer ex causa necessaria ; which allegeance wAs repelled,
VoL. III. 8 C 2
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