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1298 BASE - INFEFTMENT.

December 20.—THE Lorps re-advifed the debate between Helen Keith, Lady
Baldinfcoth, and Sir Alexander Falconer and Scot of Logie. Tue Lorps
having found the bafe infeftment fufficiently jclad with poffeflion by Sir John
Falconer’s paying fwo years annualrent, and taking aflignation thereto, which
they found equivalent to a difcharge, he being heritor and poffeflor of the fundus,
which was properly debtor in the faid annualrent ; many things were fubtilely
urged againft this interlocutor, that actus agentium non operantwr ulira eorum in-
tentionem ; and it could never be Sir John’s meaning to prefer this annualrent to

the apprifings and other rights then ftanding in his perfon, and which, if they

had belonged to a third party, in a competition, would clearly have excluded
this annualrent, and much more when they came to divide ; and the apprifings
are conveyed to Glenrarquhar and Logie, his fingular fucceflors.  But the Lorps
adhered to their former interlocutor, and found the aflignation was all one with
a difcharge, and .the annualrents coming in his perfon, were incompatible with
his rights of property, cum res sua nemini serviat ; and though he might defend on
more rights as titles of poﬁ'eﬂion yet this fervitude was no fuch title. Sce Stair, v. 1.

p- 402. Earl of Southefk againft the Marquis of Huntly, voce PErsonaL and Rear.,
And they thought any thing was f{ufficient to clothe a bafe right with pofleffion,
feeing the 105th a&t of Parliament 1540, introductory of that diftintion, was
levelled only againft' fraudful alienations made among near friends, and where
there was ground to fufpe& fimulation ; and the diftin&ion became unneceflary
after the act 16th of Parliament 1617, for regiftration of fafines, and is now wholly
abrogated by the act 16g93,c. 13: And found Sir John’staking the affignation, made
his other rights then in his perfon accrefce, inferring a non repugnantia ; fo that
neither he, nor any coming in his right, can obje&t againft the fame ; and fo pre-~
ferred the Lady ; though fome thought it only a perfonal objedion fecluding Sir

“John himfelf from quarrelling it, in refpeét of his tacit acknowledgment, but not

his fingular fucceflors. ,.
Fol. Dic v. 1. p. 89. Fountaz’nbal[, v. 1. p, 670. 6go.

1696. February 21. Creprrors of CuNwocHIE against Marcor.

MersiNgToN reported Mr William Arnot, and other Creditors of Cunnochie,
again{t Malcolm of Balbedy. ‘The queftion was, Whether a bafe infeftment was
fufliciently clothed with poffetlion, fo as-to make it public, by a difcharge bearing
the receipt of the annualtent of the perfonal bond, but having no relation to the
heritable right on which the fafine followed, and being paid out of other lands,
and not thofe out of which it was upliftable. —Anstvered, By the 105th a&, 1540,
bafe infeftments were annullable, becaufe of the fufpicion of fimulation, which
could not take place here ; for perinde est to what ye afcribe the payment, if it
was pofterior to the faﬁne whether to the perfonal obligement, or real right ;
and esto the debtor paid the money out of his pocket, without relation to the
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‘Jands-and rents, it is all.one ; and was fo found, 23d July 1667, Hume contra .No's)oe
Hume of ‘Kello, :No 26. p. 1295.——TE Lorps found; Balbedy’s, right. fuffici. ’
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-ently clad with poffeflion-by the difcharge produced.- P T R
: L . Fol. Dic. v. 1. p. 89. Fountainball, v. 1, p. '713. .
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. Taz. goodwife .of Corfinday heing: infeft by her-hufband.in -liferent of fome g'fleaff{ﬁgzr'
lands to.be holden-of -her hufhand after ‘hjs.deceile;.ipurfues the tepants for mails hp{band{ to
 and duties thereof ; wherein. compeared for his -interéft, James Garioch of Kin- be boden of
ftair, who was irifeft in the fame kands upon a comprifing, deduced at his inftance berliferent
againt the Laird of Corfinday, her hufband, for a debt owiag by him, and who, e even
by vistue of the faid. comprifing and - infeftmerit,: was, in. poffefiion.-of the faid Ve denth, s
Jands feven years before Gorfinday’s decsate ;: and. in sefpack thereof alleged, That comprifer, in-
the Lady: conld nat be found to have right to clsime: the {aid duties, efpecially  holdcn o the
feeing -that; the excipient’s: infeftment: .was..public; grapsedto be holden of the fuperior, o
fupezior, and clad with, the pofleffion; and the. purfyer’s fafine was but bate, gi- fon. The
ven by the hufband sfante- matrimonio.  Which allegeance ‘the Lorps repelled, lady had re-
and ;preferred the purfuer upon her fafine, becaufe she {fame was given in recom-  ther lands, to
pence of fome other lands wherein fhe ‘was infeft, by, virtue of her cogtract of et by
marriage ; which lands, fo provided to her, fhe had renounced to her hufhand, her contralt
" fo that the Jands libelled being given to her in place of other lands, whereof he  ogtags
had renounced her right, they behoved to be in that fame cale as if {he had {)a;;:dl;‘f‘:&a
been provided thereto, and infeft therein by virtue of her contra of marriage ; mentin lieu
and; therefore. fultained’ her right. thereof, albeit bafe, and preferred the fan_ié’to ;’vfa?;';gfeﬁ’;;
the public right and pofleffion of the comprifer; albeit the comprifer duplied, to the com-
that He ought o have "been preferred in that poffeflory judgment, by'r_e:ifoh fore. P
faid, ‘of his public -infeftment, holden of the fuperior, clad with poﬁ'eﬂidn, and
of -the bafenefs of the purfuer’s fafine, which he alleged could not be found to
depend .upon a _contract of marriage, as coming in place of the lands therein
contained; which fhe ‘had renounced ; {feeing .that  renunciation. was her own vo-
luntary.deed, and, that none of the leiges could have been prejudged by that
bafe fafine;. or put in mala: fide to have bought the. lands from her hufband, far
lefs ‘could it hust a comprifer ex causa necgssaria ; which allegeance was repelled,
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