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14850 SUBSTITUTE AND CONDITIONAL INSTITUTE.

1687. November lb ScHaw aggainst FORBES df Skellitnr‘

A husband having become bound, in his contract of marriage, to add 2000
merks of his own to 1000 merks stxpulated by the wife’s father in name of tocher,
and to_employ the same to him and her in conjunct fee and life-rent, and to the
heirs of the marriage, which failing, 1000 merks to belong to the wife and her
heirs, the Lords found the wife and her heirs to be heirs of provision to the hus-
band, and found, That the existence of an heir of the marriage, who died without
children, did not exclude the substitution.

Fil. Dic. . 2. fu. 395.  Harcarse.

*.* This case is No. 48. p. 4381. woce FngR ABSOLUTE, LIMITED.

1687. December 8. ALExANDER HAMILTON against ANDREW WILSON,

A man being obliged to provide 400 merks te himself, and to the bairns to be
procreated of the marriage, which failing, the one half to his heirs, and the other
half to hers, to be divided at the time of the first of their deaths ; the wife’s heir
pursued for her half. ” |

Alleged for the defender: That the condition did not exist, in so far as there
was a child procreated that survived the dissolution of the marriage two years,
and was executor confirmed to his mother; 2do, The time of dividing being at
the dissolution of the marriage, the existence of the condition must be then con-
sidered. _ o

Answered : The substitution of the wife’s heir by the successory clause, < which
failing,” &c. imports quandocungue deficiunt, otherwise tailzies would be frequently
evacuated.

The Lords, in respect of the specialty of the time of d1v1d1ng, found the sub.
stitution did expire by the child’s outliving the dissolution of the marriage.

Fol. Dic. v.2. p.396. Harcarse, (CoNTRACTS OF MARRIAGE) No. 890. 1102,

1697. January 19. Laws against Tob.

A man, in his contract of marriage, obliging himself to take the securities of
a sum of his own, and some lands he got with his wife nomine dotis, to himself
and her in conjunct-fee, and to the children of the marriage, which failing, the

- money and land to be equally divided betwixt his and her heirs; it was found,

that the substitution to the wife’s heirs took place, though there was a child of the
marriage served heir of provision, who afterwards deceased; and the clause, qu:bms
deficientibus was to be understood guandacungue defecerint.

) Fol. Dic. v. 2. fi. 396. Foum’amha/[

* ¢ This case is.No. 80. p. 4286. woce F1ar.



