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ANNUALRENT, INFEFTMENT OF.

KERr against HuNTER,

569 -

A PERSONAL adtion was fuftained, upon a right ef annualrent, againft the ten-

ants during their poffeflion, for the mails and duties effeiring to the faid annual-

rent..

wor.  Yuly 3.

' Reporter, Thesaurer-depuie.

Clerk,” Hay. -
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KiNvrocH : against RocHEAD.

Dame Magdalen Kinloch, reli&- of Sir ]éimeé Rochéad'of Inverleith, being
infeft in an annuity of 3000 merks by’year-out of thefe lands, purfues a poinding

of the ground againft James Rochead her fon, and Thomas Kay the tenant ; but

.ﬁndmg the effect. of her. poinding eluded by their carrying away the vu?rual in -

the night time, .and difpofing on it, .fhe raifes a new libel againft them, for mak- -

.ing them perfonally liable, as intromitters with the mails and duties. —Alleged,

Every right had its own.proper ation competent thereto ;° from a real right of

. property, whether redeemable. or ‘'under reverfion, there.arofe an action for the -
‘mails and duties of the lands ;- and from an infeftment of annualrent dui ﬂow a:
poinding of the ground, as the habile action refulting therefrom -and fo it was in the
‘Roman law, ret vindicatio, aﬂzone.r ex empto, mandati, pro $0ci0, direéta et contraria
‘tutela ; and if thefe were Jumbled and applied to one another, it wonld make a-

great confufion -—Anfwered Though the cuﬁomary natural - a@ion” upon an in- -

feftment of .annualrent was a pomdlng of the ground yet ‘that was 1ot exclufive
of purfumg mails -and. dutles agamit the intromitters thieréwith, it: belng Jus
pinguius to have all mtrormtters perfonally liable, than. only to affe& the ground, .
‘and fruits thereon, which' may be eafily fruftrate by, abﬂraéhng them, to another”
place ; and that the Lords had found {o; Durie, 15th March 1637, Guthrie cintra

the Earl of Galloway, No 4. p. 56]
in -his Inititut. lib. 2. fit.’ 5. §. 13-

“and “Stair feemed to be of the fame mind -
—THe Lorps,;- by a narrow plurality, found,

That an mfeftment of annualrent was not a {ufficient title whereupon they could.
purfue an action for ‘mails and .duties for years to come, whatever effe& it might
have for bygones in;their hands, at the time-of:.the citation-in the ‘Erocefs for mails
and duties ; for they thought if }he hdd 1ntended ‘to have given her rlght to the -
in {0 far as exténided to her ahnualrent ‘he would have inferted -

mails and duties,
an exprefs affignation to the mails and duties pro tanto ;

and if the poinding the -

ground on an annualrent was a lamie of’ defedive right, thé $afie could be eafily

remedied by adjudging thereon, which would give them a plain and natural ac- -
cefs to purfue mails and duties, and make all mtrormtters perfonally lisble. =

Afterwards the Lorps found him perfonally hable for the mazls and dutles m

:his hands, at:the time of the c1tat10n
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An infeft~
ment of ane
nualrent, in
order to be a
{ufficient title
to purfue a
perfonal ac~
tion for mails
and duties,
muft contain
an affignation -
to them. An
annualrenter, -
after obtain.
ing decree of
poinding the.
ground, and
being difap- -
pointed by
the goods be--
ing privately
carried off,
brought a
new ation,
in which the
the tenants
were found
liable to the =
extent of the -
goods on the
ground, at
the citation
in the poind~ -
ing of the
ground, -





