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. t905. [February g.
SomervEL of Kennock against Hamiron of Wiflaw and Otﬁers, Creditors
of CreLanp.

#

. “CreLanp of that Ilk having engaged Wifthaw his father-in-law, and feveral o-
ther of his relations, in confiderable cautionries, and alfo' being debtor to: his faid
relations and others in great fums of money, he difponed his lands and eftate in
favours of Wifthaw and others, for their payment and relief, and for payment of
certain other debts contained in a lift, exceeding the value of his eftate ; where-
upon infeftment followed, and alfo a procefs of fale.

In the ranking, in order to a fale, compearance was made for Somervel and o-
ther creditors, who were omitted in the lift of debts; who alleged, That the difs
pofition to Wifhaw was made by a bankrupt, and repeated a declarator of bank
rupt and reduction upon the aét of Parliament 1696; wherein a mutual proba-
tion being allowed before anfwer, it was proven, that Cleland was infolvent, by
the lift of debts exceeding the value of his eftate ; and diligence by caption was
alfo produced. And as to the third qualification, viz. Imprifonment, abfconding;
&c. before the difpofition, or within 60 days thereafter, it was proven, that a.
meflenger came to the houfe of Cleland upon the 21ft of March with a caption
againft Cleland, and fearched for him, but found him not; and that the fame
. day, and the fame time when the meflenger was there, he was in company with
{everal friends, but difappeared for a fhort while till the meflenger was gone, and
then returned to his friends and dined with them ; and that the fafine being dated
the 23d of January preceding,-he had continued openly about his own houfe,
{ometimes alfo going abroad, till the beginning of April, without any appearance
of abfconding, except upon the faid 21ft of March: So the queftion arofe, Whe-
ther the difappearing upon the approach of that meflenger for an hour, was fuf-
ficient to make up the third qualification of the act'of Parliament 1696. '
It was alleged for the defender: “That abfconding could not be inferred by a
fingle a&, which continued not for an hour, but muft be for fome confiderable
tract of time; as, by the civil law, missio in possessionem would not have been
competent upon a momentary abfconding, but it behoved to be inftructed debi-
torem lgtitare, which fignifies a continued tract ; {o the like is requlﬁte i the cafe
of bankrupts.- : :

1t was answered © The precife- terms of the a& of Parliament run all in the
fingular number, infolvency, diligence by horning, caption, abfconding, which
was all proven; and it would be uncertain and -arbitrary how many aé&s would
be requifite and of what continuance, if the a& were otherwife interpret ; where-
as in this way there is no hazard, becaufe infolvency, as well as diligence, is al-
ways requifite jointly with abfconding or imprifonment, &ec.

¢ Tur Lorps found the qualifications of the a& of Parhament 1696 {uflicient- -

ly proven, and therefore declared.” :
- Fol. Dic. v. 1. p. 81 Dalrympze,\l\‘o 59. p. 74
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-  *.* The fame cafe is reported by Fountainkall «
February 8. .

ThE Laird of Cleland being owing more than the value of his eftate extended .
to, he granted a difpofition, on the 17th of Januvary 1762, to William Hamilton
of Wilkaw, his father-in-law, and fome other friends, who ftood bound as cau-
tioners for bim in many of his debts, conform to a lift then given in, and on this’
they were infeft on the 23d of January that year. But Sommervell of Kennox,
and {undry others of ‘his lawful creditors, being omitted out of that lit, they
raife a reduction of the faid difpofition on the a@& of Parliament 1621; but they
inftrudting the onerofity of their debts, though it was inter conjunas personas,
the difpofition was {uftained, Then Kennox infited on the 5th a@ of. Parlia.
ment 1696, that either be was bankrupt at the time of his making that difpafition,
or at the taking of the fafine, or at leaft within 60 days of the date of the fafine ;
and this being debated, it was found relevant for Keanox to prove, that the
common debtor was-under diligence by horning and caption the time of the dif-
pofition and fafine, and that scripso ; as allo that, ‘within Go- days thereafter, he
was either imprifoned, or retired to a privileged {fanétuary, or abfconded, or forci-
bly defended his perfon againft the mefléngers, each of them relevant separatin
prout de fure ; ‘b.ut\ as to the alternative of abfconding or flying, allowed. Withaw
and the creditors in the difpofitiona conjuné probatien, that Cleland, duringthefe -
60 days, went publicly to kirk and market about his affairs as formerly. Upon .
this a& mutual probation being led, Kennox proved, that, before his figning the.
difpofition, he was under borning and caption for 1200 merks, and. that Patrick
Cockburn meffenger, came, on the 21ft of March 1704, (which is the fifty.
eighth day after the fafine,) to the houfe of Cleland, with a caption at the in-
ftance of Nitbet of Carfen and Rofehall, to apprehend him; and that Cleland
being in his own clofe, on the neife of the meflenger’s being there, he retired
into his houfe, and hid himfelf, fo that the meflenger and his affiftants, after
fearch, could not find him, and fo removed ; which Kennox alleged was a fuf_
cient qualification of his ableonding in the terms of the act of Parliament 1696,
—Answered, Withaw had proven that Cleland went openly and publicly to
Glafgow and Hamilton till the 3d of April 1702, which is feveral days after the
60; and that very refponfible perfons may retire to fhun a meflenger when they
are under caption, and yet thar will not prove them to be bankrupt. Next, 45-
sconding is when one forfakes his houfe, which hedid not, but returned within a
very fhort time; and the words of the act of Parliament, anent flying and ab-
fconding, cannot be underfiood of one fingle a& or inftance, but of a tra@ and
habit ; and fo it is taken in the common law, wheve latitare et copiam sui credito-
ribus non facere were only inferved from a variety of alts, and fuch a confiftency
of time as. moved the Prietor to decree the missio in bonorum possessionem.—Replied,
"That the faid a&t was made for afcertaining creditors, and fixing a ftandard of

bankrupts ; whereas, if more als than one be required for proving a habit,
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where thall we makerthe boundary? [This were. to leave it arbitrary and loofe ;
bifides, rélations heing nesrelt! thefe debtors;. they. are alwaips-five to get them-
felves preferred ‘and othess. left:out, which pertial gratification’is nat:to.be en-
couraged ; and ki retiring was evident till the meflenger was gone, and then he
crept out of his hole; anmd if thic were not fuftamed, the faid .ad 1696 might
eafily be eluded, efpecially by friends whb knew binmto be. infolvent and -brake, as
the very lift contatned in the nawritive of ‘this difpofition bore more delst ¢hhn s

eftate was.worth 3 fo being oberatus above his fortune, they vwere in wale fide to-
.-exclufion of: the. others weTa1 -Lorps formd he had

take fucharight to t
abfconded within the 6o days after the difpofition,.and fo'it fell inder the adt of
Parliament.; and fo reduced it.—Then it was alleged, That one charge of horn-
ing and caption.priar-to the: fafiae, was not fufficient; ‘unlels there were'a con-
cowfe of diligences againft:him:<~But the. Lorps remembered, that in the Jate
cafe betwixt. Man. and Wales, No:168. p. 1083, ‘they had:found.one horning and
capeion fufficienty Thisbeing repelled, they recurred todriotherallegeance; That
the faid caption’ could never be faflained as fatisfying the terms of- the a& 16¢6, be-
caufe they offered to prove it was’ ‘paid off and purged before the difpofition or
fafine.; and fo being extiné}, it ‘cannot. be" founded ‘oni—THE  Lowkps, before
anfwer, ordame& the mﬁm&ions of its bemg pmd bef@ve the faid nght to be pro-
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C6CHRAN, dncLOTH,ERs, Perfonal Credxtors -of SIr’ WILLIAM FORBES of Mommufk E

against His Real’ Crechtors

' MONIMUSK: having, broke i’ December 1707 “his reditors zﬁ'eéted his eftate b;y '

adjudications and other: diligences, and a ranking Bemg‘ rhifed with 7 fale, @ eom-
petition. arofe, wherein the perfonal creditors repeited a ‘redultion of the mfefter

rights, on this ground, that; by the sth a& of Pafliaiment 1696, att - volantary’
rights granted by debtors within 6o days of their: breakmg are deelared void-and
null 5 that being an unlawful gratification whereby te’ prefers one- creditor and
omits to fecure others whofe’ debts are as juft and” onéro‘us as thefe e partially-
gratlﬁes “Rut fb it is, your heritable bonds, or at leaft yourfaﬁnes taken thereon
ave within the 6o days of . December 1707, at Whlch tinre it is° provem he was-
under captlon and abfcotided, “and fo-in the fenfe of the a@ of Parliatiient was
bankrupt.- Answered, That ftatute 1696 has very wifely fixed and determined
tle marks and charaQeriftics of a notour bankrupt, they. bemg, ‘before’ that very
uncertam and much ip arbitrio judicis ; and the perrods are horﬂufg afid ‘caption,
xmpn?onment reurmg to the Abbey, Cunzie-houfe;’ ‘of ‘any‘other-. fan&uary,
ﬁymg, anid abfconding, or forcible defending and refifting; &c: but' With thefe, the
a2 requires to be con_]omed infolvency. So all the former’ though cOncurrmg
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