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. 1595 Nawmber 16 . -
Sir RoserT BAIRD of Saughtonhall agzzzmt ]mns LAW of Hlllhouscﬁeld

R adwsmg the conc]uded cause, Sir Robert Baird of Saughtonhall against
-James Law of HillhousefieM, for a spmlzxc of teinds, it occurred to be reason-
~ ed among the Lords, if seven years possession of teinds, by virtue of a dispo-

sition without- mfeftment mlght give the benefit of a. possessory judgment,
seeing some right of teinds may be conveyed witheut mfeftmcnt as by tacks,

prorogations, &c. But the LorDs thought it could not plead that benefit.

:2do, It'was alleged by the defender, he had a renunciation from Sir Robert the
~pursuer, of all cldim he could pretend to his lands or teindsY Answered, That *

,renunmatxon was in so far as'extended to a compnsmg standing then in his- per- -

“son, and there was no more deduced nor narrated and ‘he had other rights.
THE Lorbs having compared the deduction of the title “with'the renunmatwe
part, they found it could extend no farther than to the title expressed, espe-
“cially scemgthe transaction " followed after a debate’ on that apprising : “only. -
© 3tio, The defender offered to reform to his allegeance;, and propone it in diffe- -
rent terms from what- it stood in"the act of litiscontestation ; which the Lorp$
would not allow, it bemg ajudicial contract; and if he had proponed his de-
fence in that manner ab mztzo, the pursuer rmgh,t ‘'have chded it by-a reply,
_ which he cannot prove now.
" - Novembér 23.—IN the pursuxt ‘at thc instance of S:r Rébert Baird agamst ]amcs
Law, mentloned 16th ¢urrent ; on a new hearmg, the Lorws thought; though.’
the defence of a possessory _]udgment was not sufﬁc!ent in this case, yet his lohg
possession by virtue of a .colourable title was* enough t0'make him bina' fide
possessor as to bygones.- "The only guestion wis; ‘when his bona fidé$was to be
reputed interfupted ; whether frorﬁ the date of the" citation in this process of
spuilzie, or from the mhlbmons, or the act of litiscontestation, or the sentence?
Tue Lorbs found the renunciation of ‘Spence’s’ -apprising in his favour was so
dubious a case, that he was not in mala fitle till the date of the Lords’ interlo-
" cutor, finding that renuncxatlon did net comprehend all rights in Sir Robert
Baird’s person ; -so this ‘made the case little dlﬁ'crcnt from the sustaining the be-
nefit of a.possessory judgment ; for that would ‘only have Jasted till: Sir Robert
had prevailed in his reduction on his preferabl right ; by which it appears how
much the extensmn or termination of a-possessor’s baza ﬁde: 1§ in arbitris judicis..
Fal Dic.-v. 2. p. 88.. Fountamlzall 2.1, p 678, &?.,63e,,m

~

‘1703 July 5.
"ANTHONY and ’Z.Enonani. Hmoxms, Elder and Youngtr’df Bemmers‘idc qg‘ams:

‘Mr "FTHOMAS - HALYmnmN of Newmams, 8ndlMARDAR£'D Rtmmuoxn His -

Mother. .

, ROBERT HAmun: of Bemmcrsxde havm , in hxs daughtcr’s contract of mat:
- riage with James Halyburton, hemox of the Abbey Mxll of Dryburgh astricte

'
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10624 - POSSESS0RY JUDGMENT. Seer. 1,
ed his lands of Bemmerside to the-said Mill till such time as there should be a

-~ mill built upon these lands ; which was not to be done till after the death of

~ the parties contractors ; and all of them being now dead of a long time, An-

thony Haigue present heritor of” Bemmerside, and Zerobabel his son, proceeded
lately to the building of a mill upon their ground, but were stopped by a sus- -
pension at the instance of Thomas Halyburton of Newmains present heritor of
the Mill of Drybargh.

At the calling whereof, compcarance was made_for Margaret Rutherford, the
old Lady Newmains, and a liferent sasine -produced, whereby she stood infeft
in the mill of Dryburgh, and astricted multures and sequels thereof.. Upon
which it was contended that she being, by virtue of that infeftment, quards
“of seven yeats in possession, had the benefit of a possessory judgment ; and her
possession could not be overturned summarily by building of a mill within the.
lands of Bemmerside, but the nght of building should be’ declared via ordi-
naria.

Answered ; A possessory judgment is a privilege competent only to proprie~
tors of lands, that they may not be put summarily to produce their rights and
debate their'interests in possessory actiens, and not competent. to pretenders to

 servitudes ; 2ds, The astriction in the foresaid contract of marriage being con-

stituted with that express quality, that the same should cease upon Bemmer-
side’s building a mill within his own bounds, the liferenter could not enjoy the
servitude but quahﬁed as her authors had it, and therefore could not stop the
-building. * S -

Replied ; The Lady Newmains bemg seven years in posscs'smn upon an in-
feftment in the mill and thirlemultures, has co £p50 a possessory prmlege ; and
the exception in the original constitution of the thirlage being never to this
hour declared, it cannot be summanly applied via facti in prejadlce of her nght
and possessary judgment.

Tue Lorps found no possessory Judgment in the person of the Lady, in res-
pect of the clear quahty of the nght : Forbes, p. 24.
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1713 Dcccmber 8.- Earl of Mmcsmom agatnst James Hl.m of Auoun.

Auxamx Hume of Aitoun tallzwd “his estate of Aitoun to his daughter
‘Mrs Jean Hume Lady Kimmerghame, and the heirs.of her body ; which fail-
ing, to Mr Charles Hume, brother to the Earl of Hume, and the heirs-male of
his body, &c. ; with this express provision and irritancy, that in case the said
+*Mr Charles Hume and the heirs of tailzie should succeed to the title and dig-
nity of Earl of Hume, they shauld 0 ips0 lase all r;ght to the estate of-Aiteun, .
and the lands should fall to the next heir. “Mr Charles, before Mrs
Jean, Hume’s death, granted bond to the Laird of Kimmerghame her husband, -

_for pa]mcnt of certain sums, m case of hlS successmn to the estate of Aitoun,



