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for whxch the doctors give this reasen, that all contragts must, take their prigin No I3
e’ nostra persona, and where they de not, noz Aabdet obligatio rad&cem unde. flugt -~
iz paciscentem, nec basin ubi .ftabzg ;. vide 1, unic, C. Ne yxor pro martito ; and in
. these cases, some maintain they are obliged no farther but to do theu' utmost

_ diligence and endeavours to cause the other perform ; but generally, they con-
clude he incurs the penalty expressed, et ejus solutione libsratur, unless where it
bears salvo manents pacts, which we call over and sbeve. the prermsscs ; and
then both are due, and paying the pénalty does not exoner,

Fol. ch v. 2. p. 54 Fozmtambail v, a.p 136 & xso.

-

1706 7uly 27.
THOMAS BAIRDINER of Cultrmll agam:t WILLIAM DRYSDALE, Tenant there.
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- THOMAS Bampiner having acquired the lands of Cultmill by’ an adjudicatlon E'h:nd:&t;; .

against the heritor, did enter into a contract with William Drysdale the tenant, :;:': ;‘;‘{j;;_
who 'had married one of the herifor’s two daughters and heirs portiofiers, where- dum, unider
by the said Thomas Bairdiner was obhged to renew the tack for the space of wﬁf‘ﬁf’m _
19 years upon payment of the former tack-duty, and to grant him a discharge  ¢lause, * by
¢and attour
of a year’s rent then due; and - William Drysdale obligéd himself to- -grant a ¥ the imple-
disposition with corisent of his wife, of all pretence of claim that she had to ;Z’gi::st}ne
the lands, and to cause her sister to do the like betwixt dnd a certain ‘day, un- found liable

der the penalty. of 100 merks in case of failzie. William Du:ysdale being charg- gglnyt;r:f‘pg:e
ed to xmpk,m;nt his obhgemcnt e suspended upon this reason, That to pro- :?xl;m;:::rt;”
cure his sistet-in-law’s consent to the dxsposmon was factum ’”‘Pfc.rtabde, fot , .
she would by no means consent ; and therefore the charger could only seek da- .
mage and interest, which he liquidated in the obhgemcnt to 100 merks of pe-
palty ; upon payment whereof the-suspender is free, secing the clause, by and
attour the implement of the premisses, -was not adJected i
Answered for the charger ; as the sanction of alaw is only to enforce the ob-

servation of it, by sutuectmg transgressors to the penalty ; so the adjecting of
- penalty to an'ebligation is only dcsxgned as a compulsatoty uporn theédebtor
to fulfil, and to rgnder the obligation. effectual ; the. words by and attdOu¥ im-
plement of thé premisses, being only added ordinarily ob majorem cautelam.
And if it had been intended that the suspender should be liberated upon pay-
ment of the pe.ualty, that would have been exprest, as also that all things done
iin contemplation of the foresaid obhgamon should be restared. It is of no mo-
" ment that the suspender pretcnds he cannot’ procu.re his sister-in-law to consem
to the dxsposatxon for he qught to have foreseen that d:fﬁculty hefore his en-
gagement. And persons. obligéd to consent of third parties, were not liberated
_from the prmcxpal obhgauon, even where no penalty was adjected, but fopnd

liable to fulfil in forma specifica; Purie against Couper, woce anmgg &
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Wedderbutn against M‘Pherson, voce SurroaaTuM. Far less can it be con-
ceived, how the adjecting of a small penalty, (which is only done for de-
fraying the charges of diligence in, case of not performance) should render it
arbitrary to the debtor to perform or not as he pleases; when the principal obli-
gation may be ten times more valuable than the penalty. /ide Stair, Instit.

+ L.1. T. 13. § 20. in fin.

Replied for the suspender ; The cited decisions do no meet the case in hand,
where the penalty is not conceived by and attour performance 5 but adjected
in place of fulfilling the obligement.

Tue Lorps found the letters orderly proceeded for the pcnalty; but sus-
pended them as to the principal obligation. .

Fol. Dic. v. 2. p. 54. Forbes, p. 132

- —

1739, February 2. TrusteEs of MENzIEs against DENHAM,

WhasRE a creditor was infeft upon an heritable bond for security of his annual-
rents, Wthh contained this usual clause of reversion, ¢* Redeemable always and
¢ under reversion, by payment of the principal sum and annualrents, with the

¢ penalty and termly failzies if incurred, and expenses of ‘infeftment to follow
¢ hereupon,” it was found in a ranking for the price, that the creditor in faid '
bond was only preferable for his principal sum and annualrents, but not for his
penalty or termly failzies, &c. .

N. B.—Though the annu;rentet has no preference fom the penalty, termly
failzies, or even expense of his infeftment, not being infeft for security of any
of these, yet by the quality of the clause of reversion, he cannot be obliged to
denude or convey till he be satisfied of all ; in which if he persist, the only
remedy is consignation. '

Fol. ch v. 4. p. 56. Kzlkerran, (PENALTY) No 1. p 375

Penm— - =
1740 j’anuary 4. Coupsr against Stuart and his Spousk.

WHERE a bond containing a penalty is suspended there is no avoiding finding
the letters “orderly proceeded for the penalty, uhless the suspender pay at the
bar; for it may be necessary to use diligence upon the decree, which may ex-
haust the penalty : But if thereafter payment shall be offered of principal sum
and,annualrents, together with the necessary expense, and the same shall be re--
fused, it will be the ground of a second suspension.

This is understood inesse in all decrees, finding the letters orderly proceeded .
for the penalty : Wherefore a petition having been given in against an interlo-
cutdr, so far as it found the letters orderly proceeded for the penalty, the refus-
ing whereof simply mxght have done the petitioner more harm than was intend-



