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A man who
had a very
small land in-
terest, leaving
five daugh-
ters, the eld-
est claimed
the mansion~
house,  The

‘ Lords found

. the mansion.
house (tho’

. scarcely fit
for an heritor
to live in) be-
longed to the
eldest daugh-
ter, there be-
ing other houe
ses for the te-
naunts.

An orchard
not having
been let for
rent, was
found to be-
long to the
eldest heir
portioner,
without any
recompence
to the rest.
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1707. February 26.
Janer Cowrg eldest Heir Portioner to the deceaséd Jonw Cowis of Bothkenner,
- against 'L'he Younger Heirs. :

Jomn Cowie’s heritage falling to his five da ugﬁtcrs as heirs portioners, the
younger heirs raised a brieve of division for dividing the lands, house, and yards,
by the Sheriff of Stirling, which was advocated by the eldest sister, for whom
it was alleged at the discussing of the advocation, That the house and .yards
should belong to her as a precipuum, and a distinct indivisible right. ’

. Answered tor the Younger Heirs; The dwelling-house ought to be divided
egnally amongst. them all ; because, albeit the principal .manse being tower,

fortalice, &c. falls to the eldest heir portioner, Stair Instit. lib, 3. tit. 5. § r1.
-yet this-doth not hold as to ordinary country houses, -which pass as pertinents

of the land. _And ita est, the house in question is such, being about two stories

‘high, having a. thatch reof, and a roundabout . fireside for the conveniency of

servants, and the boiling of beasts meat, &c. It was built by the parties pre-

decessors after their acquiring of the lands, and they were only designed good-

man and goodwife ; and the whole estate is but a matter of five chalders of
victual ; so the original design of preserving a chief representative of a family,

-cannot take place here.

Replied for the eldest Heir; Many great heritors in old time went un-

der the name of goodman and wife ; and the principal manse or Messuagium,
comprehends all ordinary .dwelling-houses for. accomodation-of heritors, larger = -

than farmers’ ordinary country houses. For houses of late are not built by
way of tower and fortalice as in old time, but for conveniency ; and yet must
remain indivisible rights for the accommodation of the heir and representative
of the family. Now, this house was never in use to be set for rent, and is
much larger than.an cordinary farmer’s house, being three stories high, contain-
ing abeut twenty-two . glass windows in nine rooms, with a closs, office-houses,
and a stone pend .above the entry ; therefore it cannot be reputed as part and
pertinent of the ground it stands on. Again the reason for preferring the chief
representative of a family holds without respect to the greatness or smallness
thereof’; and though the house in question was built by the parties predeces-’
sors after their acquiring of the lands, there was a mans1on~house upon the he-
ritage before. : .
. 'Tue Lorps considering that ‘the house in question was the only house for

.the heritor’s dwelling, and that there were several houses besides for ti:e tenants
.on the ground, they found that the said principal messuage belongs to the
. eldest heir pertioner,

1707. March 5.—IN the cause aforesaid betwixt Janet Cowie and her young-
er sisters, mentioned February 26, it was alleged for these younger heirs por-
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Aiomers, that they should getsome satisfaction or equivalent from the eldest in liew
‘of the principal dwelling-heuse adjudged to her; because, 1mo, The said mansion-
house being originally pradium rusticum, fructuum colligendurum causa paratum,
built'and used by the heritors for labouring their own ground before any tenants
were put upon it ; the subsequent building of a tenant’s house, cannot alter
the right and nature thereof, so as to hinder it to belong equally to the
"hexrs portmners ; for in determining the right and nature of things of this
kind, imitium est inspiciendum ; and if it be adjudged to the eldest, the rest must
have their proportlon of the value. " 2do, By our law and custom, where the

€ldest heir portioner gets the principal dwelling-house, or any other indivisible -

nght ‘she must pay the valdge for the ipsum corpus, Reg. Maj. L. 2. C. 28. §
3. junct. Cap 27.§ 4. Crazg Seud. Lib. 2. Dieg 14. § 7.; Mackenzie’s Institu-
tions prmted with notes, page 249 : In'the same way as the first effectuul ad-
judger, in the division of a bankrupt’s estite, would Have his option of the
dwelling-house or largest share, but upon paynient of the superplus value. And
if it were ofherwise, the eldest might come to have vastly ‘more in proportion
than any one, yea,ethan all the rest ; thh neither law nor the defunct de-
signed. ‘ :

Answered for Janet Cowie the eldest heir portioner ; That she, by the right
of primogeniture, ought to have the house as her precipuum ; and if she should
e obliged to give a price for it, the privilege would be ineffectual and overturn-
ed. For what heir would not rather chuse to sell a share of an old or perhaps
ill ‘contrived house, than to purchase it -from five or six, and so the family
would become despicable or extinct? Besides, many things that fall under di-
vision are-adjudged to one of the heirs portioners for the value, for the more con-
venient expedltmg of thebrieve; so that if a price were given for the mansion-
" house, it could not be-called an exception in favours of the eldest. Again, no
instance can be given in our custom, where an eldest heir portioner gave any al
lowante to the rest for the house; on the contrary, the eldest heir portioner of
‘Carnock bruiks the house and yards without any controversy, or compensation
to the rest. And'if any such compensatien should now be found due by the
eldest, what pleas might it create among thése who have hitherto acquiesced in
the common practice of ‘the nation ? As to the objections thatare made against
the ¢€ldest heif’s pnctenslons they are easily answered ;- for, 1me, Though the
house in questron be not a tower or fortalice in the strict acceptatxon which
imports a turris pinnata, or house of strength with walls and ditches, it is such
in a legal acce‘pta-tioia, ‘which includes all dwelling houses that have lofting and
joisting ; and therefore cannot pass for a country house, designed only for the
accommodation of labourers of the ground. 2do, As to the opinion of old law-
‘yers, who assert that satisfaction is to be made for the principal mansion-house,
that is overbalanced by the opinion of our latter lawyers, supported by the
congtant custom of the nation in such cases, and more agreeable to the feudal
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law. And among these my Lord Stairis positive, B. 3. T. 5. § 11. that the in-
divisible rights fall to the eldest alone, without any thing in lieu thereof to the
rest.

Tue Lorps found that the principal house did belong to the eldest sister,
without any compensation: to the rest.

1708. Fune 24.—Ix the competition betwixt the Cowies, heirs portioners of.
John Cowie of Bothkenner, Janet Cowie the eldest claimed.the yard, as well.
as the houss. as a precipuum, jure primogenitura, without division or compensa-
tion ; and comtended, That such a claim was founded in law and the practice of.
the naticn.  For, 1m0, The eldest daughter of Innes of Danoon in Angus; pos--
sessed the house, yards, and parks of Dunoon ; the eldest daughter of Sir Tho-
mas Nicolson possesseth the house, yards, and a considerable park of Carnock.
without division, or compensation ; besides many other such instances. 2do,
The right of primogeniture stands established by the judicial law of Moses,
Deutr. 21. 17. and Gudelin de jure novissimo, Lib. 2. C. 14. observes, that
in feudis illud generals, ut jure przmogfmtum’ unus unave, el totum, vel semissem,
vel aliam partem pre cateris obtineat. It is true that some of our old lawyers,
though they cannot but yield some privilege to the eldest, think some recom-
pence ought to be given to the rest upon that account ; but this opinion is with--
out foundation in law or custom ; for where law. declares any thing to be mine
another can have no interest therein ; and it is unreasonable to oblige a person
to give a. recompence for what de jure is his own. 2do, John Cowie the hesi-
tor did evidence his will, that the yard should go with the house ;.in so far as
he hath inclosed the house, office-houses and closs within the same by a conti-
nued fenced hedge, and admitted no passage thereto, save one through the
closs, and continually possessed the same, without setting it separately for rent ;
selling only so much. of the fruit as he could spare. 3¢, A house disponed
earries with it the pertinents necessary for the use thereof possessed by the dis-
poner, July 18, 1676, and December g, 1679, See ParT and PErTINENT. And
though sometimes a greater house may have adjoined to it a lesser orchard, ez
e contra, majus et minus ought not to vary the law in this case..

Answered for the younger heirs portioners ; Albeit the eldest gets the hopse-
as a thing indivisible, without an equivalent, yet the ofchard, which is of its
own nature divisible rendering yearly profit, though for expedxency it may be
adjudged to one, the rest must have their share of the price. Nor doth other
heirs portioners. acquiescing in that matter to the eldest, make law in prejudice
of the younger heirs portioners competing here. Besides, there: are contrary
instances, in the case of Hamilton of Pumpherstoun,®* where an equal division
of yards and parks was made before the Sheiiff of Linlithgow ;. and in the case
of White of Weedins,* where the whole subject without distinction was equally
divideds And our greatest lawyers, Craig, Skeen, Stair, M‘Kenzie, and White-

* Examine General List of Names,
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Taw, in his notes on him, hold thet & resemapence is due, where the sybject s
valuzble, even for a superiotity that bhas fen-duties ; though it be otherwise in
a barony, or castrum- (as fovergn. lawyers speak). where all around the principad
mansion-hotse, at which sasiie is to be taken, is wnderstaod to be annexed there-
to, so far as the same may bave zelation to the house, rather than to a tenantry.

- "Tuz Lorns found, that the orchard not having been set for reat, «did belong
&o the eldest heir portioner as wdl as the housﬁ, without aﬂy recompcncc to the
younger heirs.

. Thereafter, July 22, I';@B TaE Lonns prcferted aiso &hve gldast heir to the

custedy. of the writs, upen Her granting an ebligement to make the same furth-.

coming to all cancerned, orto:give transumpts upon their equal charges.
: - Fol. l?zc. 7. L g, 564. Ferbes, p.. 136 137. 253:

* * Dalrymple repprrts the sampe case :

The five daughters of John Cowie being served heirs portioners to him in a
small inheritance, the younger daughters raised a brieve of division of the lands,
house, and yard's, by the Sheriff of Stirling ; which being advocated, the Lorps
find the principal dwelling-house doth belong to the cldest But the younger
daughters alleged, That though the house does fall to the eldest as a subject,
not properly divisible, nor yxe’lﬁmg rent, yet the eldest ought to give satisfac-
tion or.an equivalent in lieu thereof to the younger heirs portioners, because
there is a perfect equality in the succession of female heirs ; and though sub-
jects indivisible can only belong to one, yet the value thereof is always divisi-
‘ble, and so it was i _judicio familie erciscunde by the civil law, whatever ad-
vantage any heir got by the division was made up in value to the rest ; and
so it is by our antient law, as appears by the Majest. L. 2. cap. 27. § 4. where
‘the eldest heir of a socoman has the messuage, for which he shall satisfy his bre-
thren according to the value thereof; and Cuaig, L. 2. dieg. 14. § 7. in the
case of heirs portioners observes, that the eldest daughter is to satisfy the young-
er for the value of the messuage.

" It was answered for the eldest ; That the succession of heirs portioners is
not stated nor cleared by any positive statute, but by constant and uniform cus-
tom, by which the eldest daughter always enjoys the principal messuage with-
out any acknowledgment or compensation to the younger daughters in lieu
thereof ; and there is no precedent where ever the younger daughters obtained
a:ny thing upon that account, either by course of law or transaction, or did so
much as lay claim to it ; and it is very suitable to the feudal law, which pre-

_vails.much in Scotland, that the eldest should have some privilege for ‘keeping
up the memory of the farmly, and by our.custom they have not only the prn-
cipal messuage, but dignities, superiorities, and the custody of the evidents be.
long to the eldest ; and what is argued from the civil law has no weight in this

30G2

5
*

No

6’



No 6.

No 8.

No o.

5366 HEIR PORTIONER.

case, because by that law there was no privilege to primogeniture ; and what
is mentioned in the majesty relates to a succession that is now quite unknown
in Scotland ; and what Craig asserts is not confirmed by any decision.; and.the
same paragraph bears, that superiorities belong to the eldest without any com-.
pensation, except where there is a constant feu-duty which. is divisible, .and,
there is no reason offered why a compensation should be given. for the messuage
more than the superiorities ; and whatever hath been the opinion of lawyers of
old, yet later custom hath favoured the eldest daughter: and my Lord Stair
doth very plainly affirm, that the eldest hath- right to the principal messuage
and all indivisible rights’ without any thing in lieu thereof to the rest, and dif-.
fers from Craig’s opinion, that the feu-duties are to be divided, because the su--
periority being indivisible the feu-duty is a neeessary consequence thereof.

“ Tue Lorps found, that the eldest hath right to the messuage, without any
allowance to the younger in lieu and place thereof.” :

Dalrymple; No 76. p. 96.

*4* Seethe report of this case by Fountainhall, Ne 7. p. 2453. -

e

-

1y25. Fanuary 16. Exzcutors of Lapy GARNKIRK against Gray.

In a question among heirs portioners whether the heirship moveables go as a
pracipuum to the eldest, or divide among all, the Lorps found the eldest sister
can only draw her share. See APPENDIX.

‘ Fol. Dic. v. 1. p. 363.

2y30. December. Dunsar of Mochrum ggainst Lapy Housron.
" Whaar falls to the eldest heir portioner as a precipuum with or without re-
compence to the sisters debated, but not determined. Se¢ AppENDIX. (See the

next case.)
Fol. Dic. v. 1. p. 364,

1742. December 18. Lapy HoustoN against DuNpar.

Founp, that the eldest of three heirs portxoners ‘was entitled to that thnd,'

within which the mansion-house lay.
Kilkerran, (Hemrs PoRTIONERS. ) No 1. p. 24a.



