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ed before an inferior jodge,'(within, whofe jurifdition thefe acres lay ; . albeit it
was alleged for Mr Ker, That as no inferior judge can difcufs the competition of
heritable rights, far lefs are they competent to adjudge them from the debtor to
the creditor. And adjudications, upon renunciations to enter heir, were, long
after apprifings were warranted by ftatute, introduced by.the Lords of Seffion,
ex nobili officin, for {upplying the defedt of our law, which argues, that they can-
not be pronounced by inferior Judges. (See Jurisprerion.) - *

Forbm, P 297. -

1569. December 23.
The CREDITORS of the deceafed GEORGF MARSHALL agazmt ]AMr.s HAMILTON of
: Penca}tland '

IN the competltlon of the adjudgmg credltors off' George Malﬂlaﬂ it was alleg-
ed, that Pencaitland could not come in pari paﬂiz, with the reft ; becaufe his ad-
Jud1cat10n was not within year and day of the firft effectual adj udlcauon obtained
at the inftance of James Scoft, “before the’ theriffs of Edmburgh upon a cogni-
tionis caufa, againft the apparent heir renouncmg

Anfwered for Pencaitland : He ought to come in equally, becaufe his adjudxca-
tion is within year and day of the firft adjudication -before the Lords : And no
refpect could be had ‘to thdt before the fheriffs ; becaufe it was pronounced, 4
non Juo judzcc’ : In fo far as the Lords are only proper judges in adjudications,
now fince the twenty-fourth artxcle of the regulatlons, ordaining all abbreviates of
ad_ludlcatxons, to be figned by the, Lord’ Ordinary ; efpecially confidering, That
the rolls and minute-book do properly publifh and certiorate the lieges, when
there is a courfe of diligence againft a debtor ; and men are not bound to know,
nor can know, what is done before mf/ rior judges. . 2do, Efto, fuch a decreet of ad-

Judlcatlon before an’inferior Judge ‘were {uftained, it cannot be the rule of pre-

ference before the Lords, ‘where the forfn of procefs requires longer diets, and
more days: As in competitions betwixt arrefters, the obtainer of a decreet of
forthcommg in the Seffion, if he hath not been, in mora, Will be preferred, con-
form- to.the date -of his arreftment, to a pofterior arrefter, obtaining the firft de-
creet ‘before an’ 1nfer10r court. ~And, if it were otherw1fe all adjudlcatlons would
oftheSeﬁion o : TR

. Replzed Sfor the other creditors : The att of Parliament :1‘661, bringing in ad-
Judgers within year and day, pari paffu, muft, as being a correctory law, be ftrié-
Iy mterpreted The ac& of regulation, concerns only decreets of adjudication be.
fore, the, Lords : For thofe before theriffs; and their abbreviates, can only be fub-
fcribed by the fhetiff; proniouncer thereof, as was done in this cafe. 2do, Whatever
may be pretended in the cafe of forthcomings, conftitutions, and the like, before
the Lords, requiring delay by the courfe of the rolls; that cannot be alleged fox
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fecond, or poftertor adjudgers, whofe adjudications pafs fummarily, without geing
to rolls.

Tuze Lorps found, That Penecaitland’s adjudication, not being within year and
day of the firfk adjudication, before the {heriff, cannot come im, pari paffie, with
the reft ; for the Lords thought, that the figning of abhreviates by a Leord, eon-
form to the regulation, concerned only adjudications. before the Seffion ; fince
the figning of abbreviates eame in place of allowances; and adpdications, on a
cognitionis caufa before the fherifls, were not in ufc to be allowed, and confequent-.
Iy required no abbreviate to be figned. *

FoL Dic. v. 1. p. 3. Forbes, p. 373..

* Lord Fountainhall, vol. 2. p. 546, fates the following additional particulars :—There arofe
a threefold competition ; 1m0, Betwixt the ereditors- and children. 24s, Betwixt the creditors.
themfelves. And 3ti0, Betwixt the children of the firft and fecond marriage.——As to the frff,.
Forreft, Scot, Alves, and other creditors of the faid: George, craved to be preferred to George,.
Helen, and Sufanna Marihalls, his children, and Mr ‘Alexander Farquharfon, hufband to the
fuid Helen ;. becaufe, he being fiar of his eftate, and they only ereditors by the deflination of
{ucceflion in their mether’s contra@ of marriage, er by bonds of provilien; thefe were: all but
gratuitous deeds in the eye of the law, when they offered to compete with extraneons onerous.
creditors ; and whem both are in damno vitands 3 it was more reafonable, that his children-fhould be-
lofers, than his juft and lawful creditors, whofe money e bac received ;. and fo had the Lords.
uniformaly decided, Dirleton, 14th November 1676, Inglis againit Bofwell:; rcth February 1688,.
the children and creditors of Rebertfon competing; and 21t November 1682, Marjoribanks’s.
bairns and creditors, marked by Prefident Newtor—Anfiwerad for the children, Their mothers.
brought a cenfiderable tocher with them-, aneh the: father’s condition, at the time of his grant.
ing their bonds of provifion, muft be confidered ; for then he had an ogulent fortune, and was.
fo far from being lap/us, that he was able to pay all Mis debts, and his barrns portiens too. And:
that by this rule and diftinction, the Louds brought i the childsen of Douglas of Moufuall.
equally with his creditors, 11th December 1679 ; and did the fame mere lately, fince the revo-.
Iution, in the competition betwixt the creditors and bairns of my Lord Prefton. The Lords.
thought it unjuft te. put creditors to expifcation, and inquiries inta their debtor’s folwency, when:
he gave latent bonds of provifion to his children ;. and: therefore preferred Marthall’s creditors to-
his bairns, both of the firft and fecond marriage, and would not bring him in pari pafu with the-
creditors.: The fecond competition was betwixt the creditors among themfelves ; and ia the:
ranking, it was objeGted by Scot againft James. Hamilton’s adjudicatien,. that. it was without
year. and day of his; in fo far as his was led and decemned on the 16th: of July 1705, and yours.
1s not till the 3oth of July 17065 and fo 16 days above the year—.fnfiwered,. Scot’s adjudieation.
is before the Sheriff of Edinburgh, and mine is before the Lords:;. whereas the a& 2672, intro-.
ducing adjudications, in- place of comprifings, {peaks only-of the. Lords of Seflion; and it is.
moft unequal to take them before inferior courts, becaunfé there they can be got very fummarily ;.
whereas adjudications raifed before the Lords of Seflion, muft abide the inducis lkgalss; which.
may caft thiem without the year ; and neither fanlt nor mera on the purlfuer’s parte— Anfawered,
The aét of Parliament, {peaking of adjudications before the Seflion, is not. exclufive, nor priva..
tive of inferior judges; and there be many fuch adjudications decerned: by them, which. have
always been fuftained, juft as apprifings at firlt were led before the fheriffs; and fo may adjudi-.
cations fubftitute in their place. And, as to the delays, it is true, the firft adjudication runs. the
feeing and returning, and the courfe of the roll ; but “all the fubfequent ones pafs fummarily ;.
and the aét of Parliament 1661, bringing in all led within. year and: day, pari paflu, as if they
were contained in one apprifing, gives no countenance to any latitude, whether upon.decreets of
Seflion or the inferior courts. The Lords found the fheriff’s adjudication good and warrantable-;
and that Peneaitland”s not being within year and day of it; he ceuld net plead: the: benefit of
coming in with. it pari poffit—The: thind competition; wasbetwixt the children of. the firft and fe-
cond marriage among themfelves. For the firl, It was centended they were prior tempore, and
{o potior in jure ; and they had bonds of provifion, which were very moderate, and much fhort
of what their mother byought with her—.fnfwered; You Have no contrad: of mastiage; and




