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gainft the creditors, whereby they could be obliged to inftru either his folvency,
or the onerofity of their feveral rights ; and therefore adhered to their former in-
terlocutor. .See PRESCRIPTION.

November 28. 1694 —In the caufe mentioned gth current, between Elizabeth
Spence and Andrew Martin her hufband, contra the Heirs of Sir Andréew Dick
of Craighoufe, and his Creditors; it was now alleged that Martin had a decreet
of  certification againft {everals of the writs now founded on, and fo they could
not be made ufe of.—Answered, The creditors ftood publicly infeft under the
Great Seal before the raifing of the improbation ; and yet they are not called,
and fo it is null guoad them.—Replied, Thefe creditors are new dead, and their
fucceflors are not infeft, and fo cannot -propone this.——Tue Lorps found ap-
parent heirs could defend themfelves on-their author’s infeftment ; and that ftand-
ing, then.the certification.could not meet them, becaufe neither their predeceflor

Jaft infeft, nor they, are called thereto. See HEIR APPARENT.

Kol. Dic. v. 1. p. 75. 76, Fountainball,v. 1. p. 526, §37. 572:590. 041. 645.

1710.  Fune 15.

CartnarINE Lesiig, Daughter to the deceafed James Lestrx, Younger of Tarrie,
aygainst the CReprrors of LavcHran Lestiz,

OLp Robert Leflie of Tarrie, in his fon James’s contra&.of marriage with Mrs
Jean Ramfay, daughter to the Laird of Balmain, obliged himfelf to pay 8500
merks to James and his {poufe, in conjunét-fee and liferent, and to the heirs and
bairns to be procreated of the marriage, in fee; which failing, to the faid James,
his heirs and affignees whatfoever : And din fecurity thereof, did infeft them in
his lands. James Leflic having, after fhis wife’s. deceafe, difponed the Tum afore.
faid to Lauchlan Leflie, (who married his fifter,) defigned ‘in the difpofition his
brother-in-law : And the faid right being adjudged by Lauchlan’s -creditors
Catharine Leflie, only child of the marriage, raifed reduction thereef upon the,
act of Parliament 1621, as being prefumed a gratuitous deed in favours of a con-
junét perfon, to the prejudice of her, a creditor to the granter, by the provifion
in her mother’s contract of marriage.

Alleged for Lauchlan Leflie’s Creditors, 1mo, As James Leflie, being undoubt-
edly fiar, could have uplifted the money and difcharged his father, without re.
employing, (the .contract containing no claufe to re-employ,) fo he could freely
difpone the fame ; for Gatharine is to be confidered only as a fubftitute to her fa.
ther, and-not as his creditor or heir of provifion ; the grand-father, and not the
father, being obliged to pay the money. Yea, fuppofe her faint intereft by the

dubflitution might have hindered the father to provide the fame ta children of 1

pofterior marriage, 1t could never hinder or tie up his hands from difpefing on it
to others. The at of Parliament was not intended to refirain all commerce be.
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tween relations, but only to obviate frandulent deeds in their favours, to the hurt
of ‘extraneous creditors ; or fuch deeds in favours of children of one marriage, to
‘the prejudice of thofe of another; which is not to be prefumed in this cale,
where Catharine Leflie, who quarrels the difpofition, is a nearer relation to the
granter than the receiver i5. 2do, The difpofition bearing to be granted to
Lauchlan Leflie, for certain fums of money received, cannot be quarrelled by
Catharine as gratuitous, unlefs fhe prové, that it was granted without any onerous
caufe; {eeing it is not to be fuppofed, that a father would convey hiseftate by
his daughter, an infant who never offended him, to a brother-in-law for pure
love and favour. jtio, Altio pauliana being founded on fraud, is perfonal, and
cannot afford €xception or reduétion againft Lauchlan Leflie’s creditors, that were
. noways partakers thereof; and by the a& of Parliament 1621, real purchafers
bona fide, or in fatisfaction of their lawful.debts, are not te be prejudiced. ‘

Answered for the purlaer, 1mo, If heirs or bairns of a marriage could not, as
“creditors, quatrel their Father’s gratuitous deedsin prejudice of their previfion ;
the mo#t {folemn marriage fettlements might edfily be overturned, and contracts
of marriage were of nio uf. . Though Jamres Lefle, as fiar, had a power to uplift,
and difpone for onerous caufes ; ‘he was fiar sub mods, and could not difpone gra-
tuitoufly, in prejudice of the fubiftitution in the contradt 'of marriage, which is as
effectual, as it he had been cbliged to re-employ the money when uplified ; ef-
pecially in this cafe, where:the money is ftill extant unuplifted. Law makes no
diftinétion betwixt deeds granted to conjuné perfons in prejudice of ftrangers,
and fuch as are made in prejudice of children;.as is clear from the cafe of
Donald Fuller ;* and the practique betwixt Drummond and Drummond, 31ft
January 1679, Stair, v. 2. p. 686. woce Fiar ApsoLure, LimiTED. Yea, the rea-
fon of the law ought to aperate mare in favours of heirs of provifion in contrals
of marriage, as being moftly incapable sibi vigilare, to prevent fraudulent con-
veyances, which other creditors may do by diligence ; fo that heirs of provifion
ate creditors with refpet to gratuitous deeds, though fometimes reckoned heirs
Hs to onerous tranfadtions, Whence it neceflarily follows, 2do, That the difpofi-
tion granted to Lauchlan Leflie’ the granter’s brother-in-law, doth not prove its
onerous caufe ; it being only in favours of mere firangers that the narrative of a
writ proves, till it be difproved. N man that confiders the defign of the act,
whidh fuppofeth that deeds may be eafily made up betwixt conjuné perfons, in
prejudice.of creditors, with swhat narratives they pleale, will ever imagine that a
general narrative of onerous caufes, will prove neceflary caufes, and a juft price
rea;llly'j)aid ; which the ftatute exprefSly requires. Befides, fuch general terms of
onetous catfes depend much upon the apprehenfion of pasties; and a trifie may
pa'f's'bﬁfwi‘x‘t corjunét perfons for an onerous :;lcai;fe, " 3tio, There 1sa great d;f—
férér)li;p between redué’gions_u;poq the ﬁatutg 1,;6‘2..;,‘ ,gmd; §he z{&io pauliana ; for'in
fome cafes, the interpofed perfon is obliged to make furthcoming the lands, goods
and ,gear difpo.ned; and thg»crgditp}r 'g&_'ill bg;:p;gfégrgd ftﬁ’,{hegﬁbjeﬁs Wﬁich"i’:-:,

. % Examine Gereral Lift of Namés.‘

" Vor. IIL. 60 | -
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certainly more than a perfonal action. Again, though reduction upon the fta-
tute were not real, fraud in a tranfadtion betwixt conjunét perfons in prejudice
of creditors, is vitium reale; which makes pofterior tranfactions fall in confequence
with the firft ; efpecially where the fecond acquirer could not be ignorant of his
author’s relation to the firft difponer, as here where the relation is exprefsly men.

‘tioned in the father’s difpofition to Lauchlan Leflie, 24th January 1680, Crawford
- contra Ker, No 118. p. 1012,

Nor is there any difference betwixt voluntary
purchafels and creditors ufing diligence ; {eeing the latter could only adjudge
omne jus quod erat in debitore, tantum et tale. Dirleton, Doubts and Queftions, p. 21
and 175. And adjudgers cannot be underftood lawful purchafers by true bar-
gains, for juft and competcnt prices, in the terms of the ac, M‘Kenzie, Obferv
2.

i %HE Lorps found, That Cathanne Leflie is in’ the common cafe of an heir of
provifion, and has thereby intereft to quarrel any gratuitous deed done by her
father to her prejudice ; and that the difpofition granted by James Leflie to Lauch-
lan his brother-in-law, doth not prove the onerous caufe théreof ; and that the
fame bearing the relation betwixt the dilponer and Lauchlan Leflie, that they
are brethren in law, Lauchlan’s creditors are in no better condition than he, and
therefore muft infiruét the onerous caufe of the difpofition, otherways than by the
nartative of the writitlelf. See Provision to HErRs and CHILDREN.

- Fd. Dic. . 1. p. 75.  Forbes, p. 400.

1711, February z.
Mr Davip Gurerie and ALEX&NDER WiLLIAMSON against Mr WiLLLwa

GorpoN, Advocate.

Ix the procefs at the infance of Mr David Guthrie and Alexander William{on,
who ftand infeft in anmualrents out of the teinds of Balcomy, againft Sir William
Hope the purchafer, for payment of the price : Mr William Gordon craved to be
preferred upon a difpofition of thefe teinds granted by Sir James Lermonth in
anno 1654 to Sit Willlam Gordon of Lefmore his fon-in-law, bearing for fecurity
of 4000 merks owing by Sir James to Sir William ; and alfo upon two expired
apprifings-of thefe teinds in the fame year 1654 ; to which difpofition and appri-
fings Mr. William Gordon hath right by progrefs. Mr David Guthrie and Alexander
Williatafon alfeged, by way of redution upon the act of Parliament 1621, That
the difpofition, being inter conjunitas personas, eould not prejudice them anterior
onerous CI‘CdltOIS unlefs the onerous caufe thereof were inftructed aliunde than
by writ itfelf. 2dly, Albeit that were inftructed, the purfuers offer to prove that
Mr William Gordon and his authors were more than fatisfied of the 4000 merks,
by their intromiffion with the teinds.

Answered for Mr William Gordon. Esto the difpofition had been gratuitous,
it -cannot be quarrelled, becaufe Sir James Lermonth was folvent in the 1634



