No 59.

No 6bo.
‘The Lords
allowed
younger chil-
dren unpro-
vided, an ali-
ment from
the heir; and
they having
no tutots,
their rela-
tions, among
wvhom they
were diftri-
buted, were
found ade-
quate to re-
ceive the mo-
ney and dif-
charge the
heir,

ALIMENT.
( Ex debito naturali)

422

«children, partly taken off before the burial, and partly within a day or two after,
while the mopey could not poflibly be mifapplied.

Replied : The allegeance, that the - minor, by his afpe(:'t looked to be major,
deferves no anfwer. Nor was it ever fuftained that a minor was #z dolo for con-
cealing his age, and not telling that he was minor ; the legal exception being £
majorem Je dixerit, and not f§ minorem non dixerit. And it cannot be termed dole
in a minor, not to tell that he was under age, when fuch a quei‘aon was never
put to him, 2do, Itis contended, that one who deals with a minor, and  fur-
-ifhes him goods, is in law obliged to know for what and for whofe ufe they are,
otherwife he trufs upon his peril.

Tue Lorps repelled the reafon of advocation, in refpec of the anfwers; and
found the minor liable, though the furnifhing was not made to himfelf, but to
his brothers and fifters ; and therefore remitted the caufe. (See MiNoRr.)

Fol. Dic. v. 1. p. 32. Forbes, p. 26.

——

1711, February 2. SoMERVELLS against L. Drum.

Tux deceafed James Somervell of Drum, having left five children, befides the
heir, and none of them provided, in refpect of his fudden death ; and being all
young, they purfue their elder brother, who fucceeded to the eftate, not indeed
for portions, (for that our law has not yet allowed) but for an aliment till their
majority ; for, where an heir fucceeds to a plentiful eftate, the Lords have bur-
dened him with alimenting his brethren and fifters ex obligatione juris naturalis,
24th January 1663, Edgars againft their eldeft Brother, No 54. ; and 1oth
November 1671, Hafty No 53.; which continues till they be bred up in an
employment ; or, if mean people, to go to fervice ; but cannot exceed the expir-
ing of their minority.

The Lorps having taken a fummar cognition of the value of the eﬁate and
burdens affe&ting it, they found it betwixt 4 and sooo merks by year, with fome
debt ; and therefore modified only 1500 merks of aliment yearly for all the five;
but did not allow every one of them equally, but according to their ages, lefs
till they came to ten or twelve years old, and then more; as they did in Jaco-
bina Inglis’s aliment againft Sir John Inglis of Cramond, her brother.* But the
difficulty arofe who fhould uplift it, and give the heir a valid difcharge. They
reprefented, that for them to take out a gift of tutory from the Exchequer, would
exhauft a great part of their aliment ; neither would any be tutors, having no-
thing to manage but this {mall modification. Therefore, an expedient was offer-
ed, that the friends of .the father’s and mother’s fide had concerted amongft them,
to divide the children, and each of them to take one into their family ; and they
were willing to difcharge the heir on his paying their feveral proportions; and to
give bond to apply it to their aliment and education, and to hold count for the
fame at their refpeGtive majorities ; their defign being to fpare as much of their
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aliment yearly, as, in procefs of time, may make up a little ftock to them at
their majority ; which the Lords condefcended to, upon their giving bond in
manner forefaid, that their difcharge fhould be a {ufficient exonerafion to the
heir and his tutors. (Sze Turor and PuriL.)

I remember, in the Parliament, held in 1672, an overture was brought im,
that, for providing younger children, it fhould be lawful for parents to burden
‘the heir, even on death-bed, with a fum not exceeding three years free rent of
the heritage ; but, by a vote, it was rejected. and caft out.

: Fol. Dic. v. 1. p. 33.. Fount. v. 2. p. 633,.

R ——-
1y11. [February 23.. MaxwELL against MAXWELL:.

Tue deceafed Sir William Maxwell of Monreith, by his teftament; nominates
Sir Alexander his fon, to be his only executor and univerfal legatar, with the
burden of 5coo merks to his daughter Elifabeth, and.fome other fmall legacies.
But Sir Alexander finding his father’s moveable debts exceed the inventory of
the teftament, he purfues an exoneration before the Commiffaries to prove ex-
haufted. In which procefs, the faid Elifabeth, and Andrew Heron, younger of
Bargally, her hufband, compear, and repeat a reducion they have raifed. of that:
teftament, as being elicit in extremis, when' infenfible, ez contra officium pietatis,
he having fucceeded to an opulent land-eftate, and ought not viis et modis, to in-
tércept their natural legitim: But, during this dependence, being unable to
fubfift, the faid Elifabeth, and her hufband, and. Agnes, another fifter, raife a
procefs of aliment againft their elder brother, as a debitum naturale, {éeing frater

dives fratres vel forores inopes alére tenetur.. Yea fome lawyers go. farther, that if

- The be dote deflituta tunc eam dotare tenetur.—Alleged, 1mo, Againft Elifabeth, that

Being married, fie muft be alimented by her own hufband, efpecially confidering .
that the went away without her father’s confent ; and though her.hufband has little

during his father’s lifetime,. yet law has prefcribed an order of difcuffing, that his.
father fhould be, primo loco, conveened fuper jure nature, to aliment him and his .
wife ; and no-law obliges a.brother to aliment a fifter, except fo long as fhe re=
mains a part of. the family ; but when fhe is emancipate, or pafled into another-

family, his obligation ceafes.—Anfwered, Not only the common law, but our

municipal cuftoms, have laid this burdén on:brothers, without refpe& to marriage
or not, but merely if neceffitous and poor; as was found 8th January 1663, Lady

Otter, No 49. fupra—2gth June 1646, Rowe, Stair, v. 2. p. 434: (See¢ PRESUMP- -

Ti0N.)—5th July 1676, Chiefly, No 54, fupra—and 5th July 1677, the Child-
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ren-of Straiton.of Lawrifton, No 55. fupra. And this cafe is more deplorable,.

that the has {undry young children ; and her father had fo far connived at Mer

efcape, that he left her 5000 merks. But Sir Alexandér, her brother, offered to-
{ecure that to her children ;, debarring the father.

Tue Lorps fonnd the mar-





