
ANNUALRENT.

(Duz ex pat7o.

the cautioner, and it was faid, denunciation was fufficient; but others thought,
if he had a land eflate, adjudication behoved likewife to be ufed. (See CAU-

TIONER.)
Fol. Dic. v. I. -P. 37. Fountainball, ov. 2. p. 153.

1711. 7ly 12.

JANET and MARY NIELSONS, Children to Umquhile Robert Nielfon in Bourhoufl
against JANET CULTER, and MR RICHARD WILSON, her Hufband.

JAMES NIELSON, merchant in Rowen, having, roth May 1701, difponed his
eftate to Janet Culter, his wife, with the burden of a legacy of L. 40 Sterling,
to be paid to James Nielfon his nephew, in cafe, upon information, he thould de-
mand the fame perfonally within feven years after the teftator's death; and fail.
ing thereof, to fall and accrue to Robert Neilfon his brother, with annualrent
thereof during the not payment: Janet and Mary Nielfons, as having right to
the faid legacy, by aflignation from Robert Neilfon their father, through James
Nielfon's failing to demand it within the time limited, purfued Janet Culter,
and her prefent hufband for his intereft, to pay the L. 40, with annualrent there-
of fince the teftator's deceafe.

Alleged for the defenders: The claufe of annualrent being fubjoined only to
the fubftitution, no annualrent was due within the feven years. Nor could it be
claimed till they were in mora to make payment after the legacy fell due : And
it cannot be pretended that they were in mora for not paying) to James the firft
inflitute, he not having compeared to require payment in the terms of the defti-
nation; or for not paying to the purfuer, who had not jus exigendi, till after
elapfing of the feptennium. So a bond payable at a certain term with annualrent
during the not payment, infers annualrent only from the term of payment.

Replied for the purfuers : James Nielfon the inflitute, might have compeared
and required payment of the L. 40 immediately after the teftator's death, or any
time within the feven years, with annualrent from his death; feeing it cannot be
imagined, that the teftator would have burdened his relid with annualrent in
favours of the fubftitute, and not of the inflitute, perfona predile7a. And the
purfuers have all the right that James had, now that the condition of the fubfli-
tution is purified, which muft be drawn back to the teitator's death. Where a
bond is payable at a term, with annualrent during the not payment, though the
money could not be demanded before the term, annualrent would be due from
the date.

Tii LoeDs found annualrent due from the teftator's death.
o. Dic. v. i. p 7. Forbes, p. 522.
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