BANKRUPT,

15674 Febrmry Io. , - : ,
Mu.ms Gray against Her HUSBAIND s SON and Hf.m, and Cumwoas. L

MARION Gray by her contra& of mamage difpones fome lands in Glafgov;rt;

whereof {he was heretrix, to. her hu{band who provided her to the Tiferent of all’
the means he had, and to:the: hferent of the half of the conqueﬁ ‘whereupon fhe
purfued his heir for 1mplement and axfter clecreet and horning, purfues an adjudl. .
cation of the half of the liferent of the tenements acquired. The creditors, a//eged .
that this contra@ was latent and fraudulent, and could not be fuﬁamed in the'
cafe of a Merchant agami’t Merchants who had contmued tra,de vuth him. " It
was. answered, That it was an ordinary claufe, and for a very onerous caufe ante-
rior to the contradting of ‘the debt; and none of the debts could be contra&edv

for acquiring of the lands, becaufe they are Iong after.
'1 HE Lorps, fuﬁ:amed t.he contta& and’ adJudxcanon. e
' Stair, v. 2. p.-263.

: 1680. Naumber 23 Woop agaz«nsz R

]AMKS Woom as- oredltor to umquhxle Andrew Balfour; purfue§ reduéhon of an-
aflignation procured- by Balfoue, of a-fum belonging to -Andrew. in faveurs of Mr.

Patrick- Reid, who married: liis-daughter, as being betwixt conjunct perfons, with~
out a cdufe onerdus; © The defender having condefcended upon feveral caufes

enerous ; and- amcmgf‘t the reft, that he having married Balfour’s daughter, the
only cHild of his mamage, in favours of whom 25,000 merks were provided by her-
mother’s contraét ;. this aﬁignamon was all the provifion -he had, and therefore is -

in place of:a contra& of: marriage, which being ad sustinenda onera matrimonii-is
It was answered, That though it had:-
been ia-formal contrad; yet being granted by Andrew Balfour, who was in prifon
for. debt, wnd commonly repute bankrupt, it could not prqudge lawful creditors ; -

an onerous and moft: favourable.contradt. .

but Reid having married: the woman, her father being in that condition, is not as

if her father had been in-entire reputation, but it. muft be underﬁood that” he -

married her cum periculo of her father’s debts...
Which the Lorps found relevant. . _ _ oL : -
Fol. Dic. v: 1. p. 73 Stairy vi 2. p, 804.:

A

1910 June 26 AIKENHEADS 4gainst ATKENHEADS. -

TaE deceaft Sir Patrick Aikenhead commiffary-clerk of I:.dmbulgh by his firft -

contra@ of marriage with Griflel Durham, provides the children to 25,000 merks,
of which there.are four bairns-yet living. In his fecond contrac of marriage
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with Sarah Sharp, he provides the children of that marriage to 33,000 merks, and
by a pofterior bond, yet prior to the marriage, in 3000 merksmore ; and of this
bed there were twe children procreate. When he dies, the utmoft extent of his
eftate is found to be L. 36,000 Scots, eftimating his houfes at 12 years purchafe-
which falls 000 merks fhort of the provifions in the two contraéts, which extend
to 61,000 merks,.and ‘his éftate but 54,000 merks, fo the:queftion was, on which
of the two marriagesthe diminution and lofs -thould fall? And the children of
the fecond bed craving that ‘the firft thould bear a proportional abatement of”
their 25,000 merks, ‘they reclaimed, -and raife a reduion of the fecond contrad,
as-exoibitant and beyond his ability and eftate ; and infifted on this reafon, that
¢sto a man cannot ‘be’hindered to enter'into a fecond contra&t and provide for his
‘new wife and bairns, yet it‘muft be no more than what is neceffary and rational,
without derogating from his prior obligements in his firft contra® ; for which fee
16th June 1676, Mitchell contra Littlejohn, Stair, v. 2. p. 426. voce DEATHBED,

.and Stair, tit. Heirs;* who mentions the two famous cafes recorded by Craig of the
-three fifters Aikmans, and Ifobel Baron ;} and the fecond bond for 3000 merks,
-not being. in:the eontract of marriage, ought to be reduced as a clandeftine fraud-
-ulent deed, and contra fidem tabularum nuptialium ; and in a competition-betwixt
‘bairns of fundry marriages it has been always found that provifions in a firft con-
‘tract cannot be impaired nor evacuated by pofterior grants in favours of ~hildren
of a fecond bed, as appears from 1gth June 1677, Marrays, Stair, v. 2. p. 523.

2oce ProvisioN to Herrs and CHILDREN ; -and fo became quarrellable on the a&
And none will:doubt but 36,000 merks was a moft extravagant provifion
11 astu amoris to the fecond bairns, when he only gave 25,000 to the firft ; and
his eftate cannot fatisfy both ; and -the firft children are the.more ancient credi-
tors ; and if “there be any eventual lofs, -t is more juft it-fall on the fecond, efpe-

~«lally condidering the inequality of the provifions; and that thele exceflive gifts

are {ometunes procured delinimentis et instigationibus novercakbus. Answered for

‘the bairns of the fecond .marriage, That their mother’s contra@® can never be
-quarrelled as exceflive ; for at that-time he had an eftate fufficient to fatisfy both;

and if, ex post facto, it was otherwife, the fon of the firft marriage cannot impugn
his father’s-deeds, he being heir,.and bound te warrant and ratify them, efpecially
feeing he .got feveral -acceflions to his fortune, and -offices during the fecond
marriage, which he had not in the time of the firft ; and the author of the Jix
civiles, in his preface about {ucceflion, thinks the children of all the marriages are
cqually creditors:to the father, and fhould come in pars passu ; as the Lords did
lately with George Marfhall’s bairns, woce ApjubicaTIoN, p. 47.  And the pro-
viding of children is never accounted a fraud ; and therefore, L 1. § 10. D. i
quid in fraud. patron. allows a libertus doture filiam quo non videtur fraudare patro-
num, who had, by the Roman law, the right to his flave’s fucceffion, though ma-
numitted, and might refcind any deed to his prejudice ; but -the providing of
<hildren was not reckoned amongft thefe fraudulent deeds. And notwithitand.
irg of any deftination to the bairns of the firft marriage, the father fill continued

* Page 480. cdition 1759, 4 J7oce Provisson to Herrs and CirrLprex.
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far, and retained the power of difpofal to rational ends, being not only bound
Jjure nature to provide for his wife and children, but likewife obliged ciwiliter by
their mother’s contraét-matrimonial. . And as to the difference made betwixt the
provifion in the contra®, and the feparate bond of 3000 merks, the diftinction is

founded,on no material juftice nior reafon ; for it is before the marriage and pars

contraélus and is not contra, but only prater paiia dotalia, and is as due as the
33,000 merks in the principal contra@®, and of equal force and authority there-

with. Tae Lorps reduced the fecond contrad, in fo far as might be extended to-

diminifh any part of the 25,000 merks provided in the firft ; and found that fum
behoved to be made up to the bairns of the firft marriage, efpecially confidering
there was a competent provifion {uitable to his eftate left behind to the children
of the fecond marriage. See 14th November 1711, inter eosdem, Fount. v. 2. p.
671. voce Turor and PuprL.

Fol. Dic. v. 1. p. 23.  Fountainhall, v. 2. p. 650.

*** Forbes reports the fame cafe thus:

Sik PaTrick AIKENHEAD having, in his contra¢t of a fecond marriage with
Sarah Sharp, provided 33,000 merks; and, in a {eparate bond, a day pofterior
to that contrad, and before the 'marriage 3000 merks more ; in the whole
36,000 merks to the children of that marriage: The children of the firft mar-
riage, (to whom 25,000 merks was provided in the contract with Griffel Dur-
ham, their mother,) raifed reduction of the provifions in favours of the children
of the fecond, upon this ground, That Sir Patrick Aikenhead’s eftate, at his
death, did not exceed 36,000l ; and therefore the provifions made by him to
the defenders ought to be reduced as extravagant and in fraudem of the purfuers,
who were lawful creditors for the fum provided to them in their mother’s con-
tract.

Alleged for the defenders: Their provifions cannot be reduced, becaufe their
father, at the granting thereof, had a vifible eftate fufficient to fatisfy all his child-
ren’s provifions, albeit it fell thort ex eventu ; which lofs muft affeGt the purfuers
and defenders equally and proportionably, according to the extent of their pro-
vifions, Craig, Lib. 2. Dieg. 14. Pag. 238. Stair, Inftit. Tit. Heirs, p. 480.
§ 15. Andin a late cale of George Marfhall’s Children, %oce ADJUDICATION,
p- 47. the children of both marriages were brought in equally, according to their
prov1ﬁons, though there was but one daughter of the fecond marriage who was
provided in the. double of what was allotted to any child of the firft marriage.
For the father, notw 1thftandmg the provifions made to the children of the firft
marriage, continued fiar, and could difpofe of his means for fuch an. onerous and
reafonable caufe as pmvxﬁons to children of a fecond marriage. And by the
civil law, Libertus filium dotando non videtur fraudare Patronum ; quia pictas pa-
tris non est reprebendenda, L. 1. § 10, ff. si quid in fraud. Patroni.

Vou. HI. 4 61 , -2
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Replied for the purfuers :— Albeit: the Lords have found that, notwithitanding
of a geéneral provifion of conquett to the children of a marriage - (which is a fort
of provifron by fucceflion) the father continued fiar; and could difpefé of it in
favours of wife or children of 2 fubfequent marrlage : Yet fpecialprovifions of
particular furis, made to childien of: 2 firlt marriage, canrot be evacugted or im-
paired by pofterior grafits to children of a {econd, June:1gy ‘1677, Murrays con-
tra Murray, Stair, v. 2. p. 523. vocé Provision to- Hrms and CHILDREN 5 efpe-
cially if thefe grants be exorbitant. -Nowy after. deducing the 25,005 merks,
there’s mote than a competency behind,. te provide -the two. children : of the {i-
cond marriagé: - The authorities adducéd by thé - defenders, to .pfove? that. the
children in this dafe muft come:in proportignably, according to their refpe&ive pro-
vifions, are not to the purpofe: : For thy Lord Stair, p.. 460, (480.). fpeaksonly of

. bonds granted to feveral heirs portioners, which being of the nature of prélegara.

in the civil law, make them mutually creditors and debtors to one another :
Whereas children of a firft marriage are not heirs, but creditors with refpect to
children of a fecond. Again, though a rational tocher given to a daughter, was
not reckoned in the civillaw to be a-deed in frauvdem Paironi, an extravagant
tocher was quarrellable as fuch. And the Lords. bringing in Marfhall’s children.
of a firft marriage who had but {lender provifions, pari passu with his children of
a fecond, whofe provifions were exorbitant, can 'be” no -argument for ﬁiﬁdinih‘g
exceflive provifions here in favours of children of a fecond matriage, in prejudice -
of a moderate provifion made to thofe of the fitlt. . For non est consentiendum jz_a;
rentibus quicinjuriam adversus liberos suos in: testamento inducunt : Ruod plerumque
Jfaciunt, maligne circa sanguinem suuhn inferentes judiciuim, novercalibus delinimentss
instigationibusve corrupti, L. 4. ff. de ingfficioso testam. - -
Tue Lorps fuftained. the reafon of reduction againft the contra@ and bond Ii
belled, in fo far as they ave prejudicial to the {fuin of 25,000 merks provided to
the children of ‘the firft marriage : There being a further competency’ remaining
to the children of the fecond marriage. 7 .
~ Forbes, p. 510,

1712 Yuly 3. N
Joun Hersurn of Humbie, & Joun Gorpown, Merchant in Edinburgh, a¢gins
: The LoRD STRATHNAVER. o -

1

In a competition betwixt the Lord Strathnaver, and John Hepburn, for the |
Earl of Sutherland’s fhare of the equivalent money, the Lords found the Earl's
affignation thereof to the Lord Strathnaver, his fon, in his contraét of ‘marriage,
reducible upon the act of Parliament 1621, as being inter’ conjunstos without an
onerous caufe, unlefs the affignee can inftru&, That the cedent had thena feparate
unincummbered efate fufficient to pay all his debts: For it was thought, that the
marriage could not be fuftained as the onerous caufe of this aflignation, from tha



