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ren in the event of her falling under the curatory and government of another
husband, was shocking both to law and sense.

The Lords were much divided in their opinions about this point. And those
who pleaded against the paternal faculty of naming tutors with a privilege of not
being subject to answer for omissions, yielded, That a father might by granting a
‘bond oblige his son and heir not to quarrel the tutor named, upon the account of
omissions ; and so do that pier ambages, he could not directly do. However, it
was found by the plurality, That the defenders gua tutors were liable only in
the terms of the pursuer’s father’s nomination, for their actual intromissions, and
not for omissions ; but in regard they were also curators, not by nomination of
thg father, but by the minor’s election, they were liable qua curators for omissions,
as well as intromissions.

' Farbc’s, FZ 391.

1711, January 5. GEeoRreEk Pyprr, Merchant in Montrose, Supplicant.

George Pyper, a minor, about eleven years of age, being pursued, as heir to
his father, at the instance of James Innes, merchant in Aberdeen, for payment of
#£.296 Scots, and a day taken for the defender to renounce to be heir, the Lords,
upon a petition offered for the minor, authorized William Smith, merchant in
Montrose, the petitioner’s uncle, to be curator ad /item, to sign and give in for him
a renunciation to be heir to his father.

| Forbes, fr. 473..

1711, January 18.
JaMEs FORRESTER, Son to the deceased William Forrester, Writer to the Signet,,
and His TuToR, against RoBERT ForREsTER, late Bailie in Edinburgh.

In the action at the instance of James Forrester and his tutor against Robert
Forrester, for payment of #£.73 owing by him ger ticket to the deceased

‘William Forrester, James® father, the pursuer effered to prove, by the de-
fender’s oath, that the ticket was in William Forrester’s hands at his death,

which the defender unwarrantably got up and retired. The defender having de-.

_poned, that he paid the money to one of the pursuer’s.tutors in presence of angd.

with consent of the rest, who thereupon delivered up his ticket, the pursuer:
alleged, That it were dangerous to sustain a debtor’s qath, that he retired his
bond {rom his creditor’s tutors, upon payment made to them, as.a sufficient ex-.
oneration of the debtor, faw having fixed a rule, that the debtors of minors shail.

-pay to their tutors.only upen getting a discharge, which is:necessary, not only to

exonerate the debtor, but also to constitute.a eharge against -the tutors for what
Answered for the defender + "Bhat: e-having  petired -his- ticket, is free by the
brocard, instrumentum frenes debitorem repiertum gorgsumitur solutum, Ithough it were
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mever so clearly made out, that the debt was once resting ; -and the pursuer having
10 other mean of probation but the defender s oath, it doth suﬂiaendy prove. the
payment.

The Lords found, That the ticket being in the defender’s hand, the oath proves,
-that the sum contained in the ticket was paid to one of the pursuer’s tutors in pre-

sence of and with consent of the rest, and the tlcket retlred ; and therefore found»

the defender not liable, and : assoilzied, L
o Forbesl, fu 415,

171 Janmry 18, .“AITON of Kinnaldie a‘rqimt Scor. -

A tutor having submitted his pupll’s claxm and the pupil bemg charged upon
the decree-arbitral, the Lords had no occasion to determine the general point, It
tutors mlght submit, because they found the decree-arbitral could not afford a
summary charge agamst his pupﬂ but only an ordinary action ; but “they declar-
ed, that they would decern the pupil to xmplemem, unless -he could instruet ev1dent

leston,
. Famzmim)}all“ ;

* * This case is No. 22. Pp- 14997, woce SummARY IILIGENCE

171 1. Nowml,er 1‘1. ) ,
Sir-Parrlcx AIRENHEAD'S CHILDRLN of the Fxrst an.d Second vIa.rrlage. ]

In the action betwixt Sir Parrick Aikenhead’s children of the first and ‘second
marriage, mentioned 26th June 1711, another point fell to be debated “that “the
friends. and tutors finding that there was not a sufficient estate to fulfil the con{h-

~tions of both contracts, they entered into a.contract of. con;mumcatzon by which
they were to bear a. propprtmnal loss ; the beneﬁt whereof the baxrns of th se-
cond. marnage claimed, that thexr eldest brother mmht be’ restrxcted thet‘eto, aﬁd
not get his full. provigion made wp. - Objected, that tutors cauqot bmd their puplls
by tra.nsactlons upon their means, especially where he Was 50 well fpunded aé to
bea preferable credxtor his mother’s contract: bemg firier tem/mre aml 0 /wz‘zor Jure H
and it-were of very dangerous -consequence.to. aIlow tutors to transact clear rrghts 5
-for that is np Qrdmary deed of adm!mstrauon, but a downrlght alienation § -and
therefore being to his manifest lesion, he cravesto be reponed ex capite miniorenitatis
¢t lasionis ; and it is evident the friends” main design by that contract was to pre-
~ serve and ingather the father’s estate, that the subject of their payment might not
per ish, nor be consumed and. uxlapldated by their-entering info pleas. Answered,
it is very true, there be cases-in which minors are restcred against their tutors
transactions, as appears ex L. L, 22, 25, 36, 41 C. Detransact, Yet it must be
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