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“that he did not redeem ;-neither does law. confider the right of the adjudication,
¢ither with refpeét to.any part of the fums éxtinguithed by payment, as long as
there be other {ums unpaid for which it was led; nor does it regard any propor-
tion of the adjudged lands as unaffetted, feeing it is a jus individuum which re-
fides in the fums prior'to the -inhibition, or the fums yet refting unpaid, though
all the reft be cut off ;- and the forefaid cafe of Blyth only referved that point,
but neways decided it ; and an inhibition is only a prohibitory diligence, and

~ gives no pofitive right, neither can it bring in their adjudication to compete with
Alderfton.—It was likewife urged, if it had been led for the anterior fums al-

lenarly, and expired, then it would have carried the property of the lands ; and
why fhall it-be in a worfe cafe by having fums pofterior to.the inhibition ; for
wtile per inutile non vitiatur ?———1rE Lorps found the fums adjudged for in Al-
derfton’s; adjudication, prior to Aberlady’s inhibitien, being ftill refting unpaid

. hen'the-adjudication expired ;. .the legal conveyed the right of the whole lands

ddjudied, without refpect to the- fums contracted after'the inhibition, .or though

patt-of’ them had béen paid within the legal. This. new.decifion was reckoned.
conform te the ‘analogy of law; though fome pleaded for equity, to cut .off
fheriff fees: or exorbitant - penalnes, if there was only a fmall part ‘of the fums

Ieﬁmg at the expmng of the legal . (See INmIBITION.)

Fol ch 2. I. ]L 21, Fount.::fv. 2. p. 57..‘
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Colonel JOHN ERSKINE of Garnock agazmt Slr GEORGE HAMILTON

IN the competmon betw1xt Co‘.[onél Erfkme ahd Sir George Hatmlton for the
1afids of “Tulliallan, Sit Ge‘o’i‘gé having founded 6n an adjudication thereof in the
year 1680, Ted by Sir ‘Robert Mill, for 30 yeats bygone annuities of an infeft—-
meit'of ‘annualrént, granted by Sir John Blackadder, then heritor, effeiring to
-gooo merks, in favours of Thomas and Rlchard Blackburns ; to which adjudica-
tion Sir George having right from Sir Robert Mill, pretended the legal was ex-
pired.—Thre Lorps found the:adjudication could .only {ubfift as a fecurity for
the fums truly owing, and could not have the benefit of an expired legal ; in
ref et it was led for the whole bﬁy‘gone annualrents fince the year 1649 ; where-

as Slr Robert* Mﬂi had nnly nght to ﬂle half vn T homas Blackbum 5 {hare tlll'

L

the year 167 5" '
Albeit it was alleged for Sir George Hamdton That his - adjudication- bemg'

articlatus fibelly, and one of the articles, viz. half of the annualrents, which the

adjudger had, nght to from Thoma.s, belnga %ood debt the adjudlcatlon for that

article muft expire, and carry off the whole’ bJe& No informality as to Rich-

ard’s fhare, can prejudice the other, accordmg to the rule, utile per inutile non
Qo2
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The benefit
of expiry of
the legal, is
not allowed,
where there

" is a pluris

petitio,

Intedlocutor,’
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No 11.

During the
legal, cafual-
ties fall by
the death of
the reverfer,
not of the ap-
prifer.
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vitiatur : Efpecially, confidering that the infeftment of annualrent granted to
the Blackburns, was in effect two infeftments, for concurfu partes - faciebant, and
nomina debitorum ipfo jure dividuntur, though a conjunct difpofition of lands makes
heritors pro indivifo. Thus, an adjudication led by a creditor for different bonds,
if formal for one bond which is not paid within the legal will expire, though
informal as to the reft, July 6th 1699, Hay of Alderflon againft Children of
Aberlady, (No 8. fupra.)

To which it was anfwered for Colonel Erfkine, That an adjudication for feveral
fums, whereof fome are found not to be due, ufeth to be fuftained as a fecurity
for principal and annualrent, but not to expire as to the legal, November 23d
1677, Boid and Graham againft Malloch, (Stair, v. 2. p. 565. See Bona e
Mara Fipes, &c.); July 20th 1678, Morrice againft Orrock, (Stair, v. 2. p. 6374.
See JurispicTION.) ; in both which cafes, the libels were articulate. Apprifings
led for more than is due, are opened partly in odium plus petitionis ; partly, for
that the leading adjudication for more fums than are due, hinders the debtor
from otfering to redeem ; and alfo becaufe of the txmbltant penal confequence
of an cxpnred legal, the Lords do grafp at any reafbn to keep it open. - ado, Sir
George is not here in the cafe of one adjudging articulatim for feveral fums ; -this
adjudication being for the bygones of an annualrent effeiring to a fum, Ner are
the annualrents articulatim libelled, the half as conveyed from Thomas, and the
other half as flowing from Richard ; but ﬁmply the whole annualrents from the
1649, to the 1680. So that the cafe here is the fame, as if Sir Robert Mill had -
adjudged for one fum, to the half whereof only he had right. The decifion Hay
of Alderfton againft Aberlady’s Children, cannot be applied: For there was
nothing there to hinder the adjudication ’fd‘éXpife “as to all the funds for which it
was led ; only the adjudger might have been debarred perfonals objeitione from
making ufe of the fums contracted after mhlbxtmn to ‘the _prejudice of - the i in-
hibiter. (8ce Of the PesT Which is thc Fournnation of the Diligence.) o

Forbes, p. 63 3 5
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Tue cafualties of fuperiority were found to fall during the legal by the death,
not of the apprifer, though he fhould be both infeft and in pofieffion, but of the
reverfer, (See the particulars, from Kilkerran, SuPerior and VAssar, P- 527.
under the Title Vassax in this Dictionary.)

Fal Dz'f. . 3.,}), 12.

* ¥ See Wald1e againlt Ancrum, from Kilkerran, p- 1 I, under the T ltle
PErsoNAL OB]ECTION



