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558 ANNUALRENT.
(Due by ConsiGNATARS,)
1728. February. WaLLack against CUNNINGHAM,

‘Mr Warrace of Ingliftoun, in the year 1713, fold lands to Sir James Dick,
and certain incumberances remaining unpurged, 2000 merks of the price was
conﬁgned in Ballandallock®s hands, who gave an obligement to the feller, declar-
ing, That the money was put in his hands to be expended in- perfecting and com-

pleting the rights and diligences affecting the purchafe, and therefore obliging

timfelf to count to the feller for the faid fum; and, if any overplus remained,
after completing the diligences, to pay the fame on demand. In the year 1728,
Ifigliftoun having raifed a procefs, againft the prefent Ballandallock, for recover-
ing the faid fum configned in his father’s hands, the Lorps found the defender
liable for annualrent as well as principal.

Fol. Dic. v. 1. p. 41.

T —————————ee e

ANNUALRENT due by TRUSTEES,

1738.™ Fanuary 4.
- Trustess of CoLoNEL JonnsTon's CREDITORS 4gaingt The CrEDITORS.

A peBTOR having conveyed his effeds, to certain truftees, to be converted inte
money for the behoof of his creditors, the truftees, in counting with the creditors,
were found not liable for annualrent of the {ums that, from time to time, came
into their lands during the courfe of their management.

Fol. Dic. w. 1. p. q1.

B

‘Whether ANNUALRENT due to Creditors upon a Bank-
rupt Eftate after a Sale?

¥713. Jane 25.
WaLTER CARMICHAEL ggainst Tuomas LockuarT, Her Majefty’s Land-
Surveyor at Leith.

Tus eftate of Muir of Anniftoun being fold, by a judicial roup, to the Earl of
Hyndford, in the year 1700 ; and, in a ranking of Anniftoun’s creditors, compe-
ting for payment out of the price in the purchafer’s hand, Walter Carmichael,



AN ATRENT. | 555
(Dvue to CrEpMSRS h‘poh'a?ﬁ}wﬁkt;’v‘r EstaTs.)

‘Whio ‘Hall right to a petforrdl’ débt not beating ‘ammualtetit, upon ‘which inhibitich
was ‘ufed, being preferrell totite réft, in‘the year 170y, tite Lowrws found, Thet
Watter Carmichadl, the ‘irhibiter, ‘béing no ‘real ‘cretlitor -affe®ing ‘the fubjed of
the eftate at the time of the fale, hath no ‘'tight to ‘annualrent of “the fum, For
which inhibition was ufetl, iprecedting ‘the ranking, he not having adjudged till
after it.

Albeit, it was alleged, for Walteér Carmichael, That titcungue the purchafer be-
not obliged to pay the price to any creditor till he make up a real title for his
fecurity ; yet the-guornof *the ‘price, 4monrg the creditors themfelves, is determin--
ed according to the ground of preference. So that he being claffed with prefer--
ence in the decreet of ranking, fimply upon the foot of his inhibition, that entit-.
led him to a fhare of the price a it'lay ‘in the purchafer’s-hand at the time of the:
fale ; and confequently to draw annualrents thereof as acceflory to- the ftock..
Hadl ‘Walter Cartnichraél adjudged, never fo fhort while-before the fale; he would
cettdinly have diawn ‘his fhure'of the price, with annualrents of it from the date of
the fale : And yet his preference could not have proceeded upon the atljudication,
which had beén polterior, by the fpace of feveral years, to other adjudgers. Now, .
how could he lofe the annualrents of his thare of the price for not adjudging, and.
yet could not be preferred upon an adjudication, but only upon his prohibitory.
diligence of inhibition? The-cafeis'to be fuppofed, 4s if the price were imme- -
diately to be divided at the fale, feeing the ranking. was declaratory, and added.
no new right : If, then, the price had been divided at the fale, the inhibiter would
have been preferred for the fums fecured by his inhibition, and. the purchafer’s-
power of retaining, for his own fecurity, till the other had.eftablifhed a real title, -
is jus tertii to the creditors. : .

In refped, it was anfivered, for Themas Lockhart, That; had ' Walter Carmichael® .
adjudged a little before the fale, he would have got annualrent becaufe of his ad- -
judication, though late, and:drawn the principal, by viftue of his ihibition, out .
of the hands of prior-adjudgers; cum omni causa, or with its acceffory, that is an-
nualrernit fallimg due by. the fubfequent adjudication : But the inhibition entitled
him to preferetice for no-more than the fum therein, which:did not bear annual.
rent ; and the ranking him.fiftione drevis manus gave him no new right.. Let it
e fuppofed that the price of a common debtor’s lands were to be divided ameong -
his creditors at the fale, the adjudgers -weuld properly get the whole price, asa
Surrogatum of the- fubject- affe®ed by their diligence: All-a perfonal imhibiter
cdould do, if he did prefently infift; were to force the adjudgers, pofterior to his in--
hibition, to pay him his meney ; and if he did-not infift, but lie off for the {pace -
of feven years, (which is the prefent cafe), he would ftill get no more than his .
money. Again, had the ranking preceded the fale, no doubt the inhibiter infift-.
ing had got his money either érevi mann-from the purchafer, or bnga manu from -
the adjudgers, after they had drawn the price, and then might have lent it for an--
nualrent.  But fiill fo long as he.doth.not infift.for payment, his money can.bear:
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360 ANNUALRENT.

(AvrLowED 0b faverem.)

no annualrent more than it would have done againft the debtor, while there was
no fale intended. The inhibiter hath no right to the lands or rents, and there-
fore no right to the annual rent of the price which belongs to the adjudgers, as
the annualrent of the price of their lands.

Fol. Dic. v. 1. p. 44. Forbes, p. 689.

ANNUALRENT allowed 06 Javorem,

e N b

Covrquuouns against L. of Luss.

L)

AN heir of tailzie being bound to pay to the heirs female a fum at their perfe&
age, was decerned to pay the annualrent thereof after they were paft twelve
years old, though not mentioned.

Fol. Dic. v. 1. p. 44. Colvill, MS.

e ——————
MvisteR of NorTH BERWICK against HoME.,
Monky left in teftament to the poor found to bear annualrent .from the death

of the teftator. .
Fol. Dic.v. 1. p. 45. Arskine, MS.

AR

1624. March 23. HamiLtoN against LIVINGSTONE.

In an action betwixt Hamilton and Livingftone of Belftane, who being obliged
to pay to Hamilton 1oco merks, in tocher with his daughter, at a certain term, of
long time paft; to the effect the fame might be employed upon land or annual-
rent, for yearly profit to Hamilton and his {poufe ; and being purfued for the
yearly annualrent of all terms fince the term of payment : The Lorps found,
Thai, albeit, by the deftination of the contrad, the defender was obliged to pay
the fum, to the efiet it might be {o employed by the purfuer ; yet feeing the
defender was not obliged himfelf to employ it, and that the purfuer had never
fought it, after the term of payment, befeore this prefent purfuit; and that the
defender was {pecially obliged in the contrac, in cale of failzie of payment at the
term, to pay only a liquidate fum fer penalty, that the defender was not holden
.to pay annualrent.

Ad.

Ale. iller. Clerk, Gibfon.
Fol. Dic. v. 1. p. 45.  Durie, p. 123.

¥ See Curn-gie againft Durham, No 11. p. 484. and No 14. p. 483.





