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can never be extended to bills of exchange, which are reputed as bags of . maney
going de manu in manum, which are neither capablé of being ftopped by arreft-
ment nor compenfation ; otherwife all commerce by bills would be.clogged and
confounded. Replied to the 1ft, They now crave Balfour may be declared bank-
And for the. 2d, if a bill of exchange be inftruéted to have heen drawn for
money ‘actually paid down, or equivalent goods delivered, then that bill may nat
be quarrelled, - though he'break within 60 days.thereafter; but where:it is given

‘to-a creditor by a partial gratification to prefer him to the reft, there is no doubt

it falls under the a& of Parllament, and becomes reducible ; as was Jately found

‘betwixt Hary Baird and Henry Mein’s Creditors ;* and, if it were otherwife, then

all bankrupts, within 6c days of their breaking, would make.all their fraydulent
‘TrE Lorps. found, bills included within the a& of Par-
liament as well as other aflignations, unlefs they bore value-received, or fa proven,
&c. The greatinconvenience by the interlocutor is, that it puts parties to prove
the onerous caufe of their bills, which may be a retardment to-the.currency of
trade. See BilL of Exchance,

Fol. Dic. v..1.-p. 82.

Fountainball, v. 2. p. 86.

Fanuary 16. -CampszLL of Glenerowall against Granam of GorTHIE.

RoserT CaMPBELL, alias Rob Roy, draws a bill upon Graham of Gorthie pay-
able to the drawer, which Gorthie accepted ; and the drawer having indorfed that

‘bill to Hamilton of Bardowie, about the fame time the indorfer broke and fled ;
-Gorthie thereupon raifed reduction and declarator againft Bardowie, fetting forth
-the matter of fa&, and occafion of drawingand accepting the bill, viz. That the
caufe of the bill was a contra@ of the fame date, whereby Rob Roy was obliged

to deliver.to.Gorthie a certain number of Highland cattle ; .that he had made the

like bargains with a great many gentlernen who had trufted him with ‘money, in
.contemplation of receiving the value in cattle ; and having thus amaffed a great

{um. of money in his hands, he did moft fraudulently WxtAhdraw 5 and fled without
performing any thing on his part; and thereby became unqueftionably a notour
and fraudulent bankrupt, under the defcription of the a& of Parljament 1696

anent bankrupts; and about the fame time mdorfed thig b}ll to Bardowxe, againft

the. faith of this-contract.

Bardowie having indorted the bill to Campbell Of GlendemwaH he charged
Gorthie upon the accepted bLll who fufpended: on t_ha_s ;;:afon ‘that. the fuh_]e& of
the bill was rendered litigious againft Bardowie upon the adt-of Parliament 1696.

It was amswered, That the procefs againtt Bardowie, or. the, ad of Parliament
16g6-upont which it i3 fouqded can take no effedt in pre;]udlc:e of the: charger, to
whom the puzluer’s accepted bill. was mdoxfgd bma Fdp -2 for a moft onelous
caufe ; beeaufe bills of exchange: are confidered.as bags. of money: not liable to
exceptions competent againfl -other debts and cla,lms, ‘bug paﬂ de manu in manyn,

* Fxamine General Lift of Names.
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withiout the formelities requifite in other writs, as an inftrument of trade, .upon
which all deafers feckon thém fecure ;.and" in:this cafe, Bardowie beidg a truftes

for his behoof, he took-the cenveysnce as- better for his ufe thaa money ; for Rob-
Roy having money it hand, was ready and willing to have paid the charger thé

value of the-bill #n -money, but hiving no occafion for it, he thought the bitl more

profitable for him ; -and ke-wds it bona fide to rely upon it3 becaufe the Lords by

many decifiors in favour of commerce have exeemed bills of exchange from all
exceptions ¢ompetent againit other: debts ; perdcylarly compenfation (which ope-
rates gpso jure againft bénds of: borrowed money) takes ne place againft bills of

exchange ; -and arreftraents do mot hinder pdfterior indorfations to take effe@, as -

was found. 5th December 1712, Smith conrta- Home,* decided- after debate in

prasentin; of purpefeto be a rule in like cafes’y and an: affeftment being one of the -
diligences exprefsly: mentioned in the excellent fatute 1621 againft fraudful alie--

nations, it follows by plaia confequence, that the. at.of Parliament. 1696 ought as -

little to take place, to hinder the currency of bills of exchange ; which is agree-
able alfo to the pradtice of moft trading pations, as. obferved by Du Puy in his

L'art de Lettres- de cbﬂnge; Chap.10. § 1. 3 and Scaccia, § 2.5 Glofl. 5. No 327,

and Molloy de Jjure inaritimo, L..2 Ch. 10..§ 28.

It was answered, That. bills .of exchange have indeed-many privileges for the -

favour.of commerce ;. but ithere is' no- decifion in Seotland, nor the.opinion:of any -
author, that:-would favour an indorfation- in -the. prefent-circumftances ; for the -
indorfer being undoubtedly nrider the. &efcrrpuon of the:fifth act of Parlxament s

1'696 the words thc'reof are: plam, pofmve a'nd geﬁer‘al cleelarmg *tha~t all and -

ed dlref&}v ormdm&}y, by the. fdrefa)d dyvor ‘or ba‘ﬂ‘k*mpt at or" hfter his be-

cothing bankrupt, or-within the: fpace ‘of fixty days. before; in favourisf any of

his creditors, -either for His Fatisfaétion, or for his farther. fecurity, in pteference to -

other creditors, to be.void and nult; which law leaves no- place forany excep=

tion, not is thére any.teafon or expediency for- trade, that- bills of exchange thould !

be eXeemed from the effect of .that law, for otherwife- there would be a great op-

ot

portunity for fraud ; for perfons knewing themfelves to be in a bad and defperate -
- condition xmght drfpofe of their effe@s real-or peffonal take- bills for -the valae, -
and then indorfe: thefe bills-for money, as that exigence (hould require ;- and enjoy -

their eftates for themfelvves anhd.their heirs, to.the utter defraud of ‘their creditors ;
and there is nothing determined .in any former cafe, that can afford the leaft argu-

ment in the prefent queftion ;. for, in the. decifion, Smith againft Flume, the Lords -

had partlcutar conﬁderanon of the.alts. of Parliament 1621 and. r696 ‘thit 1io-

thing fhould be détermineéd, to evacuate the effect of ‘thefe excellent laws, which

were Fpe01all,y noticed both in the reafoning and decxﬁon for the queftion’ bemg

a competition betwixt.an. arteftér and the pofleffor of an accepted bill, the Lmds :
did indeed prefer the pofleRor of the bill ; but the iterfocitor ‘does “exprefs -the -
reafon, viz. it was not alleyed, ‘that the arleftment was known to the poffeffor, of -

that the indorfation was gratuitous in whole or in part ; whereas in the cafe of the . -

* Dalrymple, No 93. p. 130. vove BiLy of Excuaxee.
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act of Parliament 1696, the law introduces a prefumption juris et de Jure, of the
tiotoriety that the party was bankrupt ; which in this particular. cafe was well
known to Bardowie ; but the fufpender founds upon the prefumption introduced
by the law ; and it is not peculiar to Scotland what is thereby enaded ; for it ap-
pears, that in France (where commerce and cafes relating to bankrupts are as
well regulated as in any place of the world), the law in relation to bankrupts is
the-fame as with us, with this difference only, that whereas our a& 1696 annuls
all deeds within fixty days, their reglement of the 26th of June, and in Council
the’ 27th July 1667, and in Parliament the 18th of May 1668, is in thefe words,
Due toutes cessions et transports sur les effecls des faillis seront nuls §ils ne sont fazt:
dix jours aux moins avant la failite publiquement connu ; that is, all affignations and
indorfements upon the effe@s of bankrupts are null, if they be not made ten days
at leaft before the bankruptcy is publicly known.

¢ Tue Lorps found, the faid a& of Parliament takes place, the "purfuer proving
¢ the indorfation to havé been made not for prefent value, but in fatisfa&tion or
‘ remmtv of a prior debt See BiLL of EXCHANGE.

Ful. Dic. v.1: p. 82. Dalrymple, No 97. p. 136.

*..* Forbes reports the fame cafe :

GrenpERUEL having charged Gorthie to make payment of 1250 merks, con-
tained in a bill drawn by Robert Campbell (commonly called Rob Roy,) upon
and accepted by Gorthie, payable to the drawer or order, for value received, and
indorfed to the charger alfo for value ; Gorthie fufpended, and raifed a redu&ion
of the indorfation to the charger, upon the act of Parliament 1696, anent bank-
rupts, for this reafon, 'That Robert Campbell the indorfer, at or within fome few
days after the indorfation, was a notowr bankrupt.

Alleged for the charger : The a& of Parliament 1696, anent bankrupts, takes
no place in bills of e\zchange becaufe, 17m0; Acts of Parliament relative to the
formality, conftitution, or extinftion of writs, ufe not to be extended to bills of
exchange. 2do, Sums even in inland bills, are not compenfable by the acceptor
for the indorfer’s debts, 31ft January 1699, Stuart contra Campbell ;* confequent-
ly not quarrellable upon the ftatute of bankrupt; feeing that were ftill to elide
the indorfation upon the account of the indorfer’s debt, which would derogate
from the faith and currency of Dbills, and occafion trade to ftagnate, 3tio, The
generality of the writers upon bills do center and agree in this, That the oblige-
ment of the acceptor of a bill is good, and effectual, and cannot be revoked,
though the drawer was Japsus before acceptance, or became infolvent immediate-
ly after, DuPuy L’Art des Letters de Change, Chap 10. § 1. 2.5 Scaccia, § 2.
Gloff. 5. N. 324. ; Molloy de Jure Maritimo, Lib. 2. Ch. 10. § 28. 410, It is the
fame upon the matter whether the value of bills be paid in money or goods, or
be difcounted, that is value due to the pofleffor upon fome former account, Ricard.

* Dalrymple, No 13. p. 16. woce Bivv.of Excuanee.
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Traite du Commerce, p. 162. ; Scarlet, Stile of Exchanges, Ch. 35:R. 5.  When No'rgs:
one having intrufted goods to a merchant, or indulged fome delay till he be able
to pay accepted bills, takes bills from that merchant for the price of fuch goads,
or in fatisfaction of fuch former bills ; were it not out 6f meafure hard to quarrel
that bill upon the act of Parliament 16967 efpecially, confidering, that the in-
dorfeein-a bill is not, like an ordinary aflignee, bound to notice or enquire, if the
‘perfon on whom the bill is drawn, be debtor to the drawer or not ; or to enquire
about the drawer’s condition, if he find the dcceptor to be fufficiently folvent.
“Nor is it neceflary that value be" given for a bill immediately when it is drawn,
DuPuy, ch. 3. §20. © T |

- dAnswired for the fufpender, 1mo; The a& ‘of Parliament 1636, being con-
‘ceived in general terms; without exception- of bills of exchange, ouglit to be ‘ex-
tended to the indorfing of thefe, as wéll as to the affignation of any other debt
or right ; ‘efpecially in this ‘cafe, ‘where the indorfement was granted for fecurity
of ‘bygone-debt, and not for prefent value in the way’of trade. 2do, ‘Compen.
fation is not faftained at the inftance of the acceptor of a-bill againit the indorfee
ok’ portéur; upon-the debts of thi¢ indorfer or original creditor,~only where 'the in-
dorfee ‘purchafed-the bill for rcady money, or -other prefent value in the way of
comimeérce: ‘And-3tio, It is. onlyin that cafe- Du Puy, Scaccid, ‘et MoHoy fay,
‘That the obligement of the acceptor of a bill is-good and effectual, though the
drawer was lapsus before acceptance, or became inifolvent foon after’; for tis cer-
‘tain, that if the bill be for-the drawer’s behoof;’ his‘indorfement to any of his cre-
ditors in fécutity of fatisfaction of ‘a prior debt; i’ defraud of his other juft and
“lawful creditots; will not be a valid ‘tranfport ' or indorfition ; as i ‘clear from the
‘Cuftem of ethér trading nations, particularly France, as‘rélated by Le :iSiéﬁ%:'Savzify,
‘in ‘his Le 'Parfait Negotidnt, p. 143. que toutes ' cevsions et transports sur-les gjﬁz;é‘ff
de faillis seron null $'ils ne sont faits dix jours aus moins avant la failfie Piblijuement
-eomitue ; ‘Which is the faine “thing that with us‘is ftatiited by the A& 1696, with

..... .

:this difference only, - that our laiv’anriuls fhct deeds of bankrapts Withifr 65 days’;
“wherehs the French -éditts 1865 and 1668, liniit the timé t6'x6 da¥s’ " And oiie
lawyers have always made this diftinQion betwixt fatisfaion for bygone and p:r'e‘-
{ent-value, Stair, Inft. lib. 1. tit. 9. p. 83. (85.) 420, What the lawyers cited by the
charger {ay concerning the different kinds of value paid for bills, doth not meet
the prefent cale ; for it needs not be difputed, but that one merchant may dif-
count to another a prior debt by bill in the courfe of tradeas wvalue\furnifhed,
which is indeed: value received infome fenfe ; yet if fuch a°bill be_givén for pay- \’
ent of a prior debt, while the drawer is actually bankrupt, or upon the point ‘
of. breaking, the law takes place. =~ = e e Ty A
-2 Replied for the charger: Le Sieur Savarj"é'opihi()ﬁ,wf.ir:‘ p-143. dothnot mi. . .
-litate againft him. "The cafe ffated by?th.at authior is this™ ?Eaulg ‘a merchant in
Amfterdam, fufpecting ‘the condition of James his 'debtor there, prevails upon
James to-draw -upon Alexander his correfpondent. at Paris, for fixty thoufand
livers, value received, payable to Paulor crder, albeit he ‘paid.no value for this =
Vor. IIT, 7D
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bill, but only gave his note to the drawey, to hold compt to him for the mongy,
avhen he fhould get payment of it. Immediately after Alexander at Paris ac-
fcgpted this bill, James the drawer broke:; ypon which matter of fact, the author
gives his opinion in, three points, viz. 1o, If _Alexander the -acceptor had been
debtor to the drawer, before his acceptance, the fum ia the bill would have been
brought into the bankruptls effects, and diftributed among his creditors, 3. but if
Alexander the acceptor was not formerly-debtor to the drawer, but accepted his
bill in-hopes of getting effecs from him to pay »befo(x:e it tell due, Paul the credi-
tor.in the bil] behoved ¢o be anfwered with payment, and the bankrupt’s eredi-
tors could not complain nor pretend to any fhare thereof ; becaufe the hill is not
to be paid with the efle@s of the drawer their common deb_.tbr, and fo they are:

not wronged ; but the acceptor, who hag himfelf to.hlame for giving truft. o the-
drawer, whot faith he followed ; -whi¢h is a good argument tp decide in the
charger’s favour ; feeing the fulpender acknowledgeth that he was not debtor to
Rob Roey the indotfer at the accepting of his'bill, but accepted the fame for cat-
tle that were never delivered.  2dj, That quthor is: of opimian, That Alexander
the acceptor of, the bill would not.be bound to pay the fame to Paul,, i he could
prove by a note under Paul’s hand, that he was only to hold compt fo Janaes the
drawer, for the value of that bill when it fhould be paid; which ‘makes nothing
againft the charger, who accepted of an indarfement to the fafpender’s bill, not
to hald campt to Rob Roy when paid ;- but taok it in Payment and fatisfaction of
aehat he oved him ; againft whom he hid 0 recouse f Gorthi bad banknyres
and Rob Roy feod. - 3tin, Le Sieur Savary gives his opinion as to a third point,
That Alesander the acceptor of the bill for value regeived, could not be free of
his acceptance, but behoved to pay conform ; becaufe there was no fiaud on
'.Péul’s.pa;ti,v but only in the drawer of the bill ; cbnfegucndy for the fame reafon
.Gorthie muft pay the fum in this bilk, L

. Tt Loxos found, That the ad of Parlidment 1696, anent baskrups, takes
'Apl'a'ce in this cafe, if the fufpender prove that the indorfation was for fatisfaction
“or fecurity of a prior debt, and not for prefent value received. .See Bipy of Ex-
CHANGE.

Forbes, p. 646.
e ll——— ..

1 715. . Fanuary 2%. i.,
. ‘Forses of Ballogie against the Deavors of Forses of Craigie.

In the furthcoming at Ballogie’s inftance, againft the Debtors of Forbes of
Craigie, the putfuer extracted. feveral accompts from the commen debtor’s compt.
.book, and referred the accompts to the defender’s oaths, who deponed and ac.
knewledged the articles and prices in the accompt ; but added this quality, that
the faid articles were received and given them in payment and fatisfaction of debts
due by the common-debtor to the defenders,



