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10624 - POSSESS0RY JUDGMENT. Seer. 1,
ed his lands of Bemmerside to the-said Mill till such time as there should be a

-~ mill built upon these lands ; which was not to be done till after the death of

~ the parties contractors ; and all of them being now dead of a long time, An-

thony Haigue present heritor of” Bemmerside, and Zerobabel his son, proceeded
lately to the building of a mill upon their ground, but were stopped by a sus- -
pension at the instance of Thomas Halyburton of Newmains present heritor of
the Mill of Drybargh.

At the calling whereof, compcarance was made_for Margaret Rutherford, the
old Lady Newmains, and a liferent sasine -produced, whereby she stood infeft
in the mill of Dryburgh, and astricted multures and sequels thereof.. Upon
which it was contended that she being, by virtue of that infeftment, quards
“of seven yeats in possession, had the benefit of a possessory judgment ; and her
possession could not be overturned summarily by building of a mill within the.
lands of Bemmerside, but the nght of building should be’ declared via ordi-
naria.

Answered ; A possessory judgment is a privilege competent only to proprie~
tors of lands, that they may not be put summarily to produce their rights and
debate their'interests in possessory actiens, and not competent. to pretenders to

 servitudes ; 2ds, The astriction in the foresaid contract of marriage being con-

stituted with that express quality, that the same should cease upon Bemmer-
side’s building a mill within his own bounds, the liferenter could not enjoy the
servitude but quahﬁed as her authors had it, and therefore could not stop the
-building. * S -

Replied ; The Lady Newmains bemg seven years in posscs'smn upon an in-
feftment in the mill and thirlemultures, has co £p50 a possessory prmlege ; and
the exception in the original constitution of the thirlage being never to this
hour declared, it cannot be summanly applied via facti in prejadlce of her nght
and possessary judgment.

Tue Lorps found no possessory Judgment in the person of the Lady, in res-
pect of the clear quahty of the nght : Forbes, p. 24.

[

1713 Dcccmber 8.- Earl of Mmcsmom agatnst James Hl.m of Auoun.

Auxamx Hume of Aitoun tallzwd “his estate of Aitoun to his daughter
‘Mrs Jean Hume Lady Kimmerghame, and the heirs.of her body ; which fail-
ing, to Mr Charles Hume, brother to the Earl of Hume, and the heirs-male of
his body, &c. ; with this express provision and irritancy, that in case the said
+*Mr Charles Hume and the heirs of tailzie should succeed to the title and dig-
nity of Earl of Hume, they shauld 0 ips0 lase all r;ght to the estate of-Aiteun, .
and the lands should fall to the next heir. “Mr Charles, before Mrs
Jean, Hume’s death, granted bond to the Laird of Kimmerghame her husband, -

_for pa]mcnt of certain sums, m case of hlS successmn to the estate of Aitoun,



Seerces possmy ]‘UﬁGMEN’I‘ 1ob2s

wbwh happened thereafter by Mes Jean’s dying without cth&ren of her body ; 'No= 1,
. and My Charles was retarned and infeft as heir to her in the said estate, for
* payment-ef the sums in the bond aforesaid. Kimmerghame led an adjudi-:
cation against the estate of ‘Aitoun after My Charles Hume’s rights thereto was
irritated and fallen, by assuming the txtle of Earl of Huame; upon which i irri-
tancy bemg declared, Mr James Hume, the said Earl’s second son, was served
. and infeft as heir of tailzié to the said Mrs Jean Hume. :
The Earl of Marchmont, Who has right by progress to Kimmerghame's ad-
Judxcatlon pursued an action of mails and duties against the tenants of Aitoun.
Compearange was made for M- James Hume, who claimed ‘his benefit of a pos-
~sessory judgment, not by-virtue of his own infeftment, which was only in
+ Miarch this year, but by Jommg his possess;on to that of Mirs j°an Hume, his
piedecessor.
- Tue Lorps feund this reply for the Eall of Marcﬁmont rclevam to elide the
defence of a possessory judgment, viz. that Mr Charles Hume, afterwards Earl
of Hume, was infeft as heir of tailzie to Mrs Jean Hume, and not restrained

" from contracting debt by any p-rohtbnory clause or nn[ancy, and that he grant.-

cd the bend wbereupon the adjudicauen procecded |
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Dame\MAnmA LOCKHART, and Sir JOHN Smcmm of Stcvenson her- Hus&aa&
" for-his Interest, againss RIC‘HARD meu: of Tweedysuie “and Oalaers‘ N : ;
! NO 12,
DAME MART’HA ‘LoeKHART having, in Virtue of her nght of property, msxs‘ted'. g:;‘;‘*;;j;“
. in an action of removing from certain parts of the muir of Stenhouse ; the be~  not acquire
 nefit of & possessory judgment was pleaded for Meikle, one of the defenders, in ;h;m;; |
regaid He had been seven ‘years in possession of the lands fmm which he was- L‘;i%’:}%‘;“
" vwaened to remove, as part and -pertinent of his lands of - Tweedy’sxde wherein  to & decree.
~ be stood infeft upon a precept of clare constit granted by the pursuer, And occlaring the
for the other defenders it was alleged, That they possessed as tenants to, John ‘
Armour, and could not be removed until their mastcr was called. »

. It was answered forthe pursuer ; That Meikle never was infeft in the muir
of . Stenhouse, neither could his possession of any part of it be connected withs
his title to the lands of Tweedyside ; for, by-a decreet of the Lords of Sessian, ..
in the year 1681, the mpir of Stenhouse was bounded by certawr marches, and
ﬂcciaw;d to belong in property to the pursuer’s predecesso;s. And tothe de-
fenge for the Tenants, it was, answered, That since the: pursuer acknowledgeck
“no-othet heritor of the muir of Stenhous.e she could not call any as such, ami

‘wasin virfue of her right enmle.d to remove all pos&essars ﬁom anz p_wart of. hcx:
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